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Chapter 1 
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INTRODUCTION 


Eugene Clark and Larry Courtney lived like many married couples, creat- 
ing their lives around each other and being recognized by their families and 
friends as a committed couple. When Larry was offered a job in New York 
City in 1988, the couple relocated from Washington, D.C., and Eugene 
found a new position in New York. When New York City created a domes- 
tic partnership registry, the couple went to City Hall to get the closest thing 
to a marriage certificate available to them. When Eugene’s mother became 
ill, they brought her from D.C. to their one-bedroom Manhattan apartment 
so that they could care for her during the last years of her life. 

On September 11, 2001, Eugene was one of the thousands at the World 
Trade Center who did not come home to their loved ones that evening. 
Larry received a voice mail from Eugene after the first building was hit: 
“Don’t worry, the plane hit the other building. I’m okay. We’re evacuating.” 
That was the last time Larry heard from him. Like other people who lost 
family members that day, Larry reported Eugene missing and filled out his 
death certificate and the workers’ compensation forms. However, Larry was 
informed that since he and Eugene were not legally married, he was not 
considered family. The compensation would go to Eugene’s father, with 
whom Eugene had not spoken in over twenty years. 

In the midst of his intense grief, Larry had to counter this claim that he 
and Eugene were not family, even though they had built a life together for 
fourteen years. Larry joined with Lambda Legal Defense and Education 
Fund to educate the public, the media, and legislators about this unjust sit- 
uation. On August 20, 2002, the New York State Assembly passed a bill 
giving the domestic partners of September 11 victims full spousal rights to 
workers’ compensation. ! 

Unfortunately, this type of situation is far from uncommon for same-sex 
couples and their families. Larry Courtney’s predicament was addressed in 
part because his life partner Eugene was killed in an attack of international 


significance. Although the resulting 2002 bill marks an important victory, 
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most lesbian, gay, bisexual, and transgender (LGBT) families remain rou- 
tinely discriminated against by public policy. These injustices are usually not 
linked to a high-profile national tragedy, and these families’ stories usually 
do not make it to the evening news. Nevertheless, many LGBT people 
experience personal tragedies—such as the death of a life partner—that are 
compounded by a callous disregard of their family bonds. As a result, they 
suffer emotionally, economically, and personally. 

Family policy affects LGBT individuals and influences their security and 
well-being throughout their lives—from childhood through young adult- 
hood, middle age through older years, and even after death. Much public 
policy is based on the goal of promoting “the family,” recognizing the eco- 
nomic and emotional interdependence of family members and giving spe- 
cial priority to this bond. Yet policy has historically been based on a narrow 
definition of family that does not encompass the bonds of LGBT people. 
Most policy gives preference to heterosexual married couples and their chil- 
dren over all other family formations. Thus, unmarried couples (both same- 
sex and opposite-sex), single parents, extended-family caregivers, and the 
children of these families are all disadvantaged. Homophobia and hetero- 
sexism compound this problem for LGBT families. Consequently, LGBT 
people are left with little security for their relationships, especially in times 
of hardship or transition. 

This book will provide a comprehensive account of the discrimination 
that LGBT families confront. It will explore how policy changes could make 
LGBT families more secure. It will pay particular attention to the current 
political debate over how to recognize same-sex couple families. 

The issue of whether or not same-sex couples should be allowed to ac- 
cess the institution of civil marriage emerged as a major national political 
controversy in the mid-1990s. During this time, same-sex relationships were 
decried by congressional conservatives as a threat to an abstract construct 
of “the family’—the heterosexual, married, and economically sustainable 
family—which was posited as “the backbone of this country” by Represen- 
tative Bob Barr (R-GA) in 1995 and as “one of the essential foundations on 
which our civilization is based” by Representative Charles Canady (R-FL) 
in 1996. In congressional debate on July 12, 1996, Representative Barr, the 
architect of the 1996 Defense of Marriage Act, argued: 


[A]s Rome burned, Nero fiddled, and that is exactly what [supporters of 


same-sex marriage] would have us do. . . The very foundations of our so- 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


Introduction * 3 


ciety are in danger of being burned. The flames of hedonism, the flames 
of narcissism, the flames of self-centered morality are licking at the very 


foundations of our society: the family unit. 


Ironically, in the summer of 1996, congressional conservatives portrayed 
low-income single mothers and cohabiting unmarried heterosexual couples 
as selfish and narcissistic for not getting married, while those same conser- 
vatives concurrently denounced gay and lesbian couples as self-indulgent 
narcissists for seeking to get married. Gay and lesbian families seeking legal 
protections were portrayed as a threat to Western civilization and God. Rep- 
resentative Canady stated, “we as legislators and leaders for the country are 
in the midst of a chaos, an attack upon God’s principles.” Representative 
Ron Packard (R-CA) argued, “throughout history, civilizations that have 
allowed the traditional bonds of family to be weakened, these civilizations 
have not survived.”* 

Anxieties related to gay couples seeking legal protections surfaced again 
in December 1999, when Vermont’s high court ruled that same-sex couples 
required equal treatment under state policy. But backlash against the ad- 
vances of gay people reached a peak in 2003-4, following a number of key 
court rulings in the United States and Canada striking down archaic sex 
“sodomy” laws and legalizing civil marriage for same-sex couples. Through 
the debate about gay marriage, many claims have been made about gay and 
lesbian people and their families. Anti-gay marriage activists and elected of- 
ficials have also targeted gay and lesbian parenting, safe schools initiatives, 
and nondiscrimination laws protecting against anti-gay and anti-transgender 
discrimination. 

The main chapters of this book can be divided into two discussions. In 
chapters 2 and 3, we provide an overview of what is known about LGBT 
families and the policy issues affecting them—ranging from discrimination 
to domestic partnership, from health insurance access to family and medical 
leave. In chapters 4 and 5, we focus on the recent political and intellectual 
history that frames the struggle over LGBT family policy—a struggle that 
occurs within the LGBT movement itself, as well as between supporters and 
opponents of legal equality for LGBT people. 

In chapter 2, we summarize what is known about LGBT people and their 
families. We review recent U.S. Census data pertaining to the households of 
same-sex couples, paying particular attention to parenting data, including 


parenting data about people of color in same-sex relationships. We provide 
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an overview of issues of adoption, foster care, and reproductive technology 
that affect LGBT families. We also address the unique situation of LGBT 
youth, who are at greater risk than other youth of experiencing homeless- 
ness, suicide, and violence and who are often unable to find support at school 
or in their families. We discuss the particular family issues facing LGBT 
elders, including unequal treatment under income support programs and 
Medicaid. We also consider the way in which major health-related issues— 
such as health insurance access, decision making, unpaid leave from work, 
nursing care, and domestic violence—relate to LGBT family policy. 

In chapter 3, we address the options available to policymakers for rec- 
ognizing same-sex relationships. We discuss civil marriage, civil unions, 
domestic partnerships, and reciprocal beneficiary relationships. We explore 
the international trend toward recognizing same-sex unions, and we pro- 
vide an overview of recent court decisions in the United States and Canada 
that have major implications for public policy affecting LGBT families. 

In chapter 4, we explore the intellectual history of the internal debates re- 
garding family recognition within the LGBT movement. We show how mar- 
riage has historically been a controversial and contested terrain for gay men 
and lesbians. We discuss the hostility of radical feminism toward marriage, 
and we discuss the gay rights movement’s early acknowledgment that gay 
liberation will only be achieved as a by-product of women’s liberation. We 
explore queer theorists’ claims that marriage constitutes a divisive and exclu- 
sionary form of moral regulation that should be shunned. We also address 
the way in which some LGBT legal scholars have sought to define family 
expansively in terms of functional relationships. About a decade into the AIDS 
epidemic, some conservative voices in the LGBT movement started to write 
about marriage as a means to reject so-called queer values, promote monog- 
amy in gay relationships, and stabilize gay life; we discuss these arguments. 
Finally, we describe how the struggle for family recognition was reframed 
during the 1990s as a civil rights strategy to combat discrimination. 

In chapter 5, we argue that the gay marriage issue? has become central 
in contemporary U.S. politics in large part because anti-gay activists from 
the religious right have successfully deployed gay rights controversies as 
divisive social issues since the early 1970s. Since the mid-1990s, the main 
focus of anti-gay politics in the United States has been opposition to civil 
marriage by same-sex couples. Social conservatives have consistently argued 


that expanding the institution of marriage to include gay and lesbian couples 
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would undermine “the family,” constructed as exclusively heterosexual. 
Chapter 5 examines the recent political history of the struggle for marriage 
equality by same-sex couples and the backlash evoked by such advances as 
the Massachusetts high court ruling of 2003 legalizing marriage for gay 
couples. It also examines the Massachusetts-based Coalition for Marriage, 
a network of national and local religious right groups that seeks to ban any 
type of partner recognition for gay couples in Massachusetts. The Coalition 
for Marriage is an example of the kinds of political coalitions being formed 
by the Christian right in America. In addition, chapter 5 reviews the role 
the marriage issue played in the 2004 presidential election. 

In chapter 6, we consider the extent to which the pursuit of same-sex 
marriage is currently reflective of the priorities of the LGBT community. 
Some LGBT intellectuals continue to argue that marriage itself is a regres- 
sive or antidemocratic institution that should be abolished or supplemented 
with other forms of partner recognition. Many other voices of dissent within 
the LGBT community question the movement’s focus on marriage. In ad- 
dition to faulting the flaws of the institution, they argue that too many re- 
sources have been devoted to the marriage issue to the detriment of other 
concerns, such as anti-LGBT hate violence, anti-LGBT discrimination in 
employment and housing, and other basic concerns. Although many black 
gay people support marriage equality, some members of the African Amer- 
ican community have expressed anger at the usurpation of civil rights dis- 
course by LGBT whites. Gay activists argue, however, that the LGBT com- 
munity must defend itself against the attacks of the anti-gay movement. 
This is also a critical opportunity to educate straight America about the real 
experiences facing same-sex couple families. Finally, several recent surveys 
indicate that marriage and partner recognition is a top priority of LGBT 
people, including LGBT people of color. 

We intersperse chapters 2 and 3 with case studies illustrating the diffi- 
culties regularly confronted by same-sex couples whose family bonds are not 
recognized. The rights, responsibilities, protections, and peace of mind af- 
forded couples through family recognition become particularly important 
in times of crisis. For example, Hillary Goodridge, one of the lead plaintiffs 
in the Massachusetts same-sex marriage case Goodridge v. Dept. of Public 
Health, reported encountering a “nightmare” after her partner Julie Good- 
ridge gave birth to their daughter Annie. Her account was reported in the 
Boston Globe. 
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After Annie emerged from Julie Goodridge’s womb by cesarean section 
with lungs full of liquid, the infant was rushed from the operating room 
into intensive care, put on a ventilator and strapped to splints with intra- 
venous tubes inserted in her tiny arms. As Julie’s lesbian partner, Hillary, 
ran frantically from floor to floor between the neonatal unit and post-op 
where doctors were sewing up Julie, she was barred at different times 
from both Julie’s and Annie’s bedsides by hospital staff because she wasn’t 
legally connected to either. She eventually saw both—by tearfully plead- 
ing with a nurse in one instance and telling staff she was Julie’s sister in 
another—but the experience later fueled the couple’s determination to 


make marriage an option for gays and lesbians like themselves.° 


This book is intended for those interested in better understanding same- 
sex couple families in the United States, as well as other LGBT families. We 
hope that, as a result of reading this book, more people will challenge the 
discrimination LGBT families face in public policy. In highlighting these 
areas, it is our hope that we can help researchers, policymakers, and fellow 
Americans more clearly define areas of need and promote policies to re- 
spond to them. If changed uniformly, family policy would result in a world 
much more responsive to the economic, legal, and social issues LGBT 
people face in building and sustaining the relationships with those dearest 


to them—with their partners, their children, their families. 
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LGBT FAMILIES AND THEIR POLICY NEEDS 


WHAT DEFINES A FAMILY? 


Most people in the United States consider a family to be “a group who love 
and care for each other,” defining the term “in emotional, rather than legal 
or structural terms.”! In the LGBT community, as in the larger community, 


these families take many forms. They include 


e a same-sex couple living alone, with other family, or with friends; 

e a same-sex couple with children from previous relationships or adopted 
or conceived during their relationship; 

e a single parent raising a biological child or biological children, an 
adopted child, or a relative’s child; 

e individuals living with their families of origin or with their “families of 
choice,” such as close friends who serve essential caregiving functions; 

e multiple parent networks consisting of, for example, two couples or 
one couple and an individual who are raising children together; 


e aunts, uncles, or grandparents raising their nephews, nieces, or grand- 


children. 


Although the public largely believes that a family is something more than 
a legal relationship and that caring for one another transcends legal bound- 
aries, the vast majority of the policies that govern people’s lives define family 
as a legal unit comprised of a married man and woman with their own bio- 
logical or adopted children. This assumption underlying family policy does 
not reflect the contemporary demographic reality of American families. 
Almost one-third of families with children in the United States are headed 
by either single parents or two unmarried, cohabiting parents.” There are 
significant differences among racial and ethnic groups. Single parenting is 
much more prevalent among black and Latino parents than among white 
non-Hispanics. Black families with children are nearly four times as likely 


as white non-Hispanic families with children to be headed by single or 
7 
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unmarried parents. Hispanic families with children are two-and-a-half times 
as likely as white non-Hispanic families with children to be headed by a 
single or unmarried parent.’ 

Approximately 44 percent of adults in the United States are unmarried. 
According to the 2000 U.S. Census, married heterosexual couples with chil- 
dren comprise less than one-quarter of American households.+ The 2000 
U.S. Census found nearly 1.2 million men and women living with an un- 
married partner of the same sex, or some 594,391 same-sex couples.’ 

Studies show that most lesbians and gay men aspire to have committed, 
loving relationships and want a stronger sense of family in their lives. Al- 
though demographic research on lesbian, gay, and bisexual people is limited 
and most national surveys do not ask about sexual orientation, there is a sig- 
nificant body of research from which we can discern some trends. A series 
of studies from the 1970s to the 1990s found that between 64 and 80 per- 
cent of lesbians and between 46 and 60 percent of gay men report that they 
are in committed relationships with another person of the same sex.’ Studies 
show that same-sex relationships are comparable to opposite-sex relation- 
ships in terms of quality and satisfaction in the relationship. Contrary to 
common misconceptions, many same-sex couples are raising children, as 
are thousands of single lesbian and gay parents. Bisexuals and transgender 


people are found in both opposite-sex and same-sex relationships. 


THE SAME-SEX COUPLE SAMPLE FROM 
THE 2000 U.S. CENSUS 


Given the dearth of research on the families of same-sex couples, the 
samples of same-sex unmarried partners from the 1990 and 2000 U.S. Cen- 
suses are particularly important. The existence and widespread geographi- 
cal distribution of same-sex couples are reflected in the 2000 U.S. Census 
data, in which nearly 600,000 same-sex couples self-reported as cohabiting 
“unmarried partners.”? Although this number likely represents a significant 
undercount, it constitutes a 310 percent increase over the 145,130 same-sex 
households tallied in the 1990 Census. Whereas the 1990 Census found 
same-sex couples in about half the nation’s counties, the 2000 Census doc- 
umented same-sex couples in more than 99 percent of all counties across the 
United States.!° If gay and lesbian people represent about 5 percent of the 
U.S. population,!! as a broad range of surveys indicate, and if roughly half 


to two-thirds are in partnered relationships, as studies indicate, then there 
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1.3% or more 0.8 to 1.0% 
California, District of Columbia, Alabama, Alaska, Connecticut, Hawaii, Illinois, Kentucky, 
Massachusetts, New York, Vermont Louisiana, Maryland, Minnesota, Mississippi, Missouri, 

New Hampshire, New Jersey, North Carolina, Ohio, Pennsylvania, 
1.1 to 1.2% South Carolina, Tennessee, Texas, Virginia, Puerto Rico 
Arizona, Colorado, Delaware, 
Florida, Georgia, Maine, Nevada, 0.7% or less 
New Mexico, Oregon, Rhode Island, Arkansas, Idaho, Indiana, lowa, Kansas, Michigan, Montana, 
Washington Nebraska, North Dakota, Oklahoma, South Dakota, Utah, 


West Virginia, Wisconsin, Wyoming 
Fig. 1. Density of same-sex couples versus all coupled households. 


Data from T. Simmons and M. O’Connell, Married-Couple and Unmarried-Partner Households, 2000 [Washington, DC: U.S. Census Bureau, 2003], http://www 
.census.gov/prod/2003pubs/censr-5.pdf [accessed February 20, 2004]. Reproduced courtesy of the National Gay and Lesbian Task Force. 


are as many as two to three million same-sex couples in the United States. 
However, this is a very rough estimate, and the actual number could be sig- 
nificantly different. 

Many same-sex couples may not live together. Therefore they would not 
have been able to self-identify on the 2000 Census as cohabiting unmarried 
partners. Because of the way the U.S. Census allows same-sex cohabiting 
couples to self-identify, it misses many gay people, including those who are 
single, those whose partners have died, and people who are in a long-term 
same-sex relationship but who are not cohabiting with their partner. Many 
cohabiting gay and lesbian couples may have chosen not to indicate that they 
were “unmarried partners” because they did not want the government to 
have this information. In a country where gay people were by definition 


criminals under the sodomy laws on the books in fifteen states until June 
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2003 and in which federal, state, and local governments continue to offi- 


cially discriminate in many ways, this is not surprising. Nonetheless, the 


U.S. Census data allow us to describe a large sample of same-sex couples, or 


gay and lesbian families.!? 


In 2000, same-sex couple households were reported in 99.3 percent of 


all U.S. counties and represented every ethnic, racial, and income group 


TABLE 1. Ohio Same-Sex Households by County, 2000 Census 

County Gay Lesbian Total County Gay Lesbian Total 
State Totals 9,266 9,671 18,937 Licking County 106 128 234 
Adams County 18 17 35 Logan County 35 30 65 
Allen County 62 66 128 Lorain County 178 204 382 
Ashland County 36 40 76 Lucas County 402 479 881 
Ashtabula County 75 88 163 Madison County 24 29 53 
Athens County 46 52 98 Mahoning County 146 167 313 
Auglaize County 10 21 31 Marion County 35 45 80 
Belmont County 36 43 79 Medina County 81 82 163 
Brown County 27 34 61 Meigs County 21 24 45 
Butler County 208 248 456 Mercer County 15 18 33 
Carroll County 22 15 37 Miami County 54 71 125 
Champaign County 22 23 45 Monroe County 8 10 18 
Clark County 104 102 206 Montgomery County 533 545 1,078 
Clermont County 133 142 275 Morgan County 11 10 21 
Clinton County 18 36 54 Morrow County 17 25 42 
Columbiana County 52 72 124 Muskingum County 62 50 112 
Coshocton County 18 22 40 Noble County 8 7 15 
Crawford County 26 27 53 Ottawa County 20 25 45 
Cuyahoga County 1,368 1,326 2,694 Paulding County 9 18 27 
Darke County 27 22 49 Perry County 21 32 53 
Defiance County 19 16 35 Pickaway County 23 46 69 
Delaware County 106 113 219 Pike County 19 21 40 
Erie County 59 44 103 Portage County 75 121 196 
Fairfield County 72 99 171 Preble County 24 24 48 
Fayette County 25 25 50 Putnam County 13 13 26 
Franklin County 1,718 1,523 3,241 Richland County 89 85 174 
Fulton County 20 32 52 Ross County 49 66 115 
Gallia County 25 11 36 Sandusky County 36 44 80 
Geauga County 51 51 102 Scioto County 42 66 108 
Greene County 88 127 215 Seneca County 25 39 64 
Guernsey County 16 18 34 Shelby County 31 38 69 
Hamilton County 822 798 1,620 Stark County 224 271 495 
Hancock County 65 61 126 Summit County 491 464 955 
Hardin County 14 23 37 Trumbull County 130 143 273 
Harrison County 13 10 23 Tuscarawas County 43 61 104 
Henry County 19 17 36 Union County 17 23 40 
Highland County 26 25 51 Van Wert County 16 15 31 
Hocking County 13 28 41 Vinton County 13 5 18 
Holmes County 30 24 54 Warren County 95 94 189 
Huron County 20 31 51 Washington County 40 42 82 
Jackson County 23 27 50 Wayne County 57 55 112 
Jefferson County 49 55 104 Williams County 15 21 36 
Knox County 42 49 91 Wood Conty 72 95 167 
Lake County 128 139 267 Wyandot County 9 22 31 
Lawrence County 61 56 117 


Source: Data from the 2000 U.S. Census, U.S. Census Bureau, Washington, DC, analyzed in J. Bradford, K. Barett, 
and J. A. Honnold, The 2000 Census and Same-Sex Households: A User’s Guide (New York: Policy Institute of the 
National Gay and Lesbian Task Froce, 2002), 107. 
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2000 
Total Same-Sex Households: 18,937 Relative Growth: 4.61 


Legend x = 25 same-sex houscholds [E] counties reporting one or ~— [] counties reporting zero 
more same-sex households same-sex houscholds 


Fig. 2. Ohio same-sex households, 1990 and 2000. 
Map by Kirsten Barrett. 


and every adult age-group.!? For example, about 14 percent of all same-sex 
couples, or eighty-five thousand same-sex couples reported on the 2000 
Census, include at least one black or African American adult. Four in five of 
these “black same-sex couples” include two black men or two black women. 
The other 20 percent include one black man or woman and one man or 
woman of another race.!* This and other analyses indicate that the U.S. 
Census’s same-sex household sample reflects the racial diversity of the 


overall U.S. population. 


PARENTING AMONG SAME-SEX COUPLES 
AND SINGLE GAY PARENTS 


Many same-sex couples are raising children. Estimates of the number of les- 
bian or gay parents in the United States range from two to eight million.!> 
These figures include many single parents who are lesbian, gay, or bisexual. 
Data from the 2000 Census indicate that 34 percent of lesbian couples and 


22 percent of gay male couples!° have at least one child under eighteen years 
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of age living in their home.!? While these figures may not seem that high, 
when compared with parenting rates among married heterosexual couples (46 
percent of whom are raising children), lesbian couples on the 2000 Census 
parent at about three-quarters the rate of married straight couples, and gay 
male couples parent at about half the rate as married straight couples. Many 
more are parents of children who do not live with them or are “empty nesters” 


because their children are away at college or living on their own as adults. 


RESEARCH ON CHILDREN OF LESBIAN, GAY, 
AND BISEXUAL PARENTS 


Anti-gay groups portray parenting by gay men, lesbians, and same-sex 
couples as a threat to children. For example, Focus on the Family ran a full- 
page advertisement in the Boston Globe in January 2004, just as the Massa- 
chusetts legislature was reacting to the state high court’s ruling legalizing 
marriage for same-sex couples. The ad claimed: “Same-sex marriage advo- 
cates and the Massachusetts Supreme Judicial Court are asking our state and 
nation to enter a massive, untested social experiment with coming genera- 
tions of children. We must ask one simple question: Is the same-sex ‘family’ 
good for children?”!® Conservative elected officials echo these claims with 
statements that “every child needs/deserves a mother and a father.” For ex- 
ample, Massachusetts governor Mitt Romney said at the Republican Na- 
tional Convention in August 2004, “because every child deserves a mother 
and a father, we step forward by recognizing that marriage is between a man 
and a woman.”!? 

The vast majority of children’s advocacy organizations recognize that 
most lesbian and gay parents are good parents and that children can and do 
thrive in gay and lesbian families. Several leading professional organizations 


concerned with child welfare have made statements to this effect. 


The American Academy of Pediatrics. “A growing body of scientific liter- 
ature demonstrates that children who grow up with 1 or 2 gay and/or 
lesbian parents fare as well in emotional, cognitive, social and sexual 
functioning as do children whose parents are heterosexual.”?° 

The American Psychological Association. “Nota single study has found chil- 
dren of gay or lesbian parents to be disadvantaged in any significant 
respect relative to children of heterosexual parents.”?! 


The National Association of Social Workers, in conjunction with the Ameri- 
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can Psychological Association. “[C]hildren who retain regular and un- 

restricted contact with a gay or lesbian parent are as healthy psycho- 

logically or socially as children raised by heterosexual parents and... 

the parenting skills of gay fathers and lesbian mothers are comparable 

to their heterosexual counterparts.”?7 

The American Psychoanalytic Association. “Accumulated evidence suggests 
the best interest of the child requires attachment to committed, nur- 
turing and competent parents. Evaluation of an individual or couple 
for these parental qualities should be determined without prejudice re- 
garding sexual orientation. Gay and lesbian individuals and couples are 
capable of meeting the best interest of the child and should be afforded 
the same rights and should accept the same responsibilities as hetero- 


sexual parents.”?? 


The American Academy of Family Physicians called for their group to “es- 
tablish policy and be supportive of legislation which promotes a safe and 
nurturing environment, including psychological and legal security, for all 
children, including those of adoptive parents, regardless of the parents’ 
sexual orientation.”?* 

These positions are based on decades of social science research that has 
discredited the overly simplistic premise that it is always in the best interest 
of a child to be raised by two heterosexual, married parents. For example, 


Silverstein and Auerbach contend: 


[O]ur research with divorced, never-married and remarried fathers has 
taught us that a wide variety of family structures can support positive 
child outcomes. We have concluded that children need at least one re- 
sponsible, caretaking adult who has a positive emotional connection to 
them and with whom they have a consistent relationship . . . We share 
the concern that many men in U.S. society do not have a feeling of emo- 
tional connection or a sense of responsibility toward their children. How- 
ever, we do not believe that the data support the conclusion that fathers 
are essential to child well-being and that heterosexual marriage is the 


social context in which responsible fathering is most likely to occur.?> 


In a comparison of five different family structures—families with adop- 
tive children, two-parent families with biological children, single-mother 
headed families with biological children, families with a stepfather present, 


and families with a stepmother present—researchers concluded that there 
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Fig. 3. Same-sex couples in New York City (based on 2000 U.S. Census data). 
Reprinted from J. Bradford, K. Barrett, and J. A. Honnold, The 2000 Census and Same-Sex Households: A User’s Guide (New York: Policy Institute of 
the National Gay and Lesbian Task Force, 2002), 106-7. 


were no major differences in children raised by single mothers compared 
to the children raised in other household types. Specifically, children from 
single-mother households did not report any differences in well-being or 
parental relationships as compared to other children.?6 

Sociologists debunk the claim that heterosexual parents are more suc- 
cessful in raising children than are lesbian or gay couples.” One 12-year 
study found that same-sex couples were better at managing disagreements 
than heterosexual married couples.?® A literature review on lesbian and gay 
families with children concludes that the fears some have that children from 
families without fathers—such as lesbian families—will suffer “deficits” in 
personal development are without empirical support.? One study of psycho- 


social development among preschool and school-age children finds: 


[C]hildren of lesbian mothers’ scores for social competence, internaliz- 
ing behavior problems and externalizing behavior problems . . . did not 


differ from the scores for a large normative sample of American children. 
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Likewise, children of lesbian mothers reported gender-role preferences 


within the expected normal range for children of this age.° 


A review of current research on various family structures reveals a clear 
pattern: family structure is not a strong determinate of a child’s well-being, 
and lesbian and gay parents can raise children as well as heterosexual par- 
ents can.?! These conclusions are likely true of bisexual parents also. Al- 
though there is a lack of research focusing specifically on bisexual parents, 
it is highly probable that bisexuals in same-sex relationships are included in 
the samples of many of these studies. Since many studies do not ask people 
to self-identify by sexual orientation, there are no conclusive findings on 
bisexual parents. The addition of such a question to all parenting studies, 
including those focusing on opposite-sex couples, is merited and would 


greatly enhance our knowledge in this area. 


RESEARCH ON CHILDREN OF TRANSGENDER PARENTS 


There is very little research on the children of transgender parents. The 
few preliminary studies that exist have found that these children are not 
negatively affected by their parent’s gender identity. A 1978 study of sixteen 
children from homes with transsexuals (seven raised by male-to-female trans- 
sexuals and nine by female-to-male transsexuals) found that the children 
did not differ appreciably from those raised in more conventional family 
settings.?7 

In a 1999 survey of therapists working with transgender clients, the vast 
majority of respondents agreed that while a parent’s gender transition was 
not a neutral event, a parent’s postponing transitioning and maintaining 
secrets about his or her gender identity is much more difficult for children 
to handle. In addition, among the survey respondents, there was “an over- 
all consensus that factors within the parental relationship and family con- 
stellation had significantly more bearing on the outcome for the children 
than the transition itself.”** Children were more likely to adjust well to the 
transition when they were able to maintain close relationships with both 
parents. Having supportive family members and minimal conflict between 
parents were closely linked to good outcomes for the children. The study 
showed that in most cases it is unnecessary and inadvisable for a transgender 
parent to postpone transitioning until the child becomes an adult.34 


Much more study is warranted into the experiences, needs, and concerns 
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of children of transgender parents. However, the existing research contra- 
dicts the notion that it is better for children to not continue a relationship 
with a transgender parent. This research indicates that ending parental con- 
tact, limiting custody, or requiring a parent to postpone transitioning can 


all be much more harmful than helpful to the children concerned. 


RACIAL DIFFERENCES IN PARENTING RATES AMONG 
SAME-SEX COUPLES AND LGBT PEOPLE 


Some studies indicate a significant prevalence of parenting among lesbian 
and gay African Americans and other people of color. The National Gay and 
Lesbian ‘Task Force’s 2000 Black Pride Survey queried nearly twenty-seven 
hundred African American gay, lesbian, bisexual, and transgender people in 
nine cities. It found that nearly 40 percent of black lesbians and bisexual 
women, 15 percent of black gay and bisexual men, and 15 percent of black 
transgender people reported having children. Twenty-five percent of the 
women and 4 percent of the men surveyed at Black Gay Pride celebrations 
reported that those children lived with them.*> An earlier study found that 
one in four black lesbians and 2 percent of black gay men lived with a child 
for whom they had child-rearing responsibilities. One in three black les- 
bians reported having at least one child, as did nearly 12 percent of the gay 
black men surveyed.*° 

The 1990 Census data reflecting the first time the U.S. Census allowed 
cohabiting gay couples to self-identify indicated that ethnic minority women 
in same-sex relationships may be more likely than white, non-Hispanic les- 
bians to have children.*’ Initial analysis of the 2000 Census data indicate 
much higher parenting rates among black same-sex couples than among 
white same-sex couples.?® These statistics indicate that anti-gay parenting 
policies and laws may disproportionately affect gay, lesbian, and bisexual 
people of color. 

The states with the highest prevalence of parenting among same-sex 
couple households on the 2000 Census were southern and rural states. For 
example, in Mississippi 31 percent of gay male couples who self-identified 
on the 2000 Census were raising children, as were 44 percent of lesbian 
couples. This compares with 22 percent of gay male couples and 34 percent 
of lesbian couples nationally. South Dakota and Alaska also reported high 
rates of parenting by same-sex couples. Some 24 percent of gay male couples 


and 36 percent of lesbian couples in southern states reported raising chil- 
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30-35% 

Arizona, California, Connecticut, Delaware, Florida, Hawaii, Kentucky 
Maryland, Michigan, Missouri, Nebraska, New Jersey, New Mexico 
New York, North Carolina, North Dakota, Ohio, Pennsylvania 
Tennessee, Virginia, Wisconsin 


less than 30% 
Colorado, District of Columbia, Maine, Massachusetts, Minnesota 
New Hampshire, Oregon, Rhode Island, Vermont, Washington 


Fig. 4. Prevalence of parenting: percentage of lesbian couples raising children. 


Data from U.S. Census Bureau. 


dren who lived in their homes. Both rates—that for gay male couples and 


that for lesbian couples—are two percentage points above the national av- 


erage.*? Unfortunately, most states with anti-gay parenting policies are in 


the U.S. South. 


INCOME AND PARENTING 


Despite the widespread stereotype that gay men and lesbians are wealth- 


ier than the general population, a claim frequently deployed by anti-gay 


groups, research shows otherwise. An analysis of 1990 Census data and 


U.S. General Social Survey data from the late 1980s and early 1990s in- 


dicates that gay men earn about one-fifth to one-quarter less than their 


heterosexual counterparts. Lesbians appear to earn about the same as hetero- 


sexual women, but lesbian couples earn less than straight couples, because 
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women, on average, earn less than men.*! Preliminary data from the 2000 
Census indicate similar earnings between same-sex couple households and 
opposite-sex couple households.*? Yet lesbian couples in particular earn less, 
on average, than married opposite-sex couples. For example, the 2000 Cen- 
sus reported that black female same-sex couples (black lesbian couples) earn 
nine thousand dollars less in average household income than black married 
opposite-sex couples. 

Even when same-sex couples earn the same as heterosexual married 
couples, they often pay more in taxes and are eligible for fewer elements of 
the social safety net, such as Social Security survivor benefits. For example, 
domestic partner health insurance, when offered, is taxed as income. In com- 
parison, spousal health insurance, which married heterosexual couples can 
access, is tax-exempt.*+ 

Low- and moderate-income gay families confront obstacles because many 
public policies and private employers do not recognize their families. Poor 
lesbians and gay men grapple with a welfare system that increasingly favors 
married heterosexual couples over single parents and all unmarried couples, 
including same-sex couples.4 Homeless same-sex couples may be unable to 
apply for public housing as a family. Gay youth are often mistreated in state- 
run foster care systems. 

The lack of equal access to marriage and adoption forces many gay couples 
to spend thousands of dollars on legal documents to protect their families— 
documents that are not always upheld in court or respected by hospitals, 
banks, and other institutions. Those who cannot afford such legal fees can 
find their families without even minimal protections in times of crisis. Gay 
individuals and families in need of social services may experience hostility, 
discrimination, and even proselytizing at the hands of social service pro- 


viders under the faith-based initiative.t¢ 


A FAMILY STORY 
A Profile of Akilah Monifa and Ruth Bolden 


When Akilah Monifa and Ruth Bolden decided they wanted to have a child, they 
didn’t realize the full extent of hurdles they would face. Living in California, a state 
with relatively positive gay parenting laws, and specifically in the San Francisco 
Bay Area, which is known to have a selection of services for gay and lesbian 
families, they thought they were well situated. Initially, they decided to use donor 
insemination and began researching fertility clinics to find one that would meet 
their needs. Calling fertility clinics that primarily served lesbians, they soon dis- 
covered that most did not carry sperm from donors of color. The apologetic tone 
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of the responses was no comfort to the two African American women, who were 
frustrated that the clinics were clearly not seeking to serve them. 

Akilah and Ruth began calling out-of-state clinics throughout the country. Com- 
mon responses to their explanation that they were two women seeking to have a 
child were “We serve families,” “This is a Christian-based organization,” and “We 
don’t serve your kind.” They also continued to experience difficulty in finding 
places that had a range of sperm donors of color. When they asked if a sperm 
bank might have sperm from a Jewish person of color (Ruth is Jewish), they were 
asked, “Why would you want that?!” Akilah describes fertility clinics as, “akin to 
country clubs,” with various mechanisms for selecting their clientele. After much 
effort, they eventually found a place that met their needs. Unfortunately, Ruth 
was unable to carry her pregnancies to full term. Akilah and Ruth then decided to 
pursue adoption. 

The couple enrolled in an adoption class and joined a support group. They de- 
cided they would like an open adoption where the family maintains contact with 
the birth mother and the child has the option of having a relationship with her. 
They also wanted a child of African descent. Again they began the process of re- 
searching agencies, and again they were turned away with statements like “We 
have never worked with gays or lesbians, so we are probably not the best agency 
for you.” Some agencies said that Ruth, who is biracial and light-skinned, should 
pass as white because it would increase the couple’s likelihood of being chosen. 
Eventually they found an agency that had worked both with African American 
couples and with gay and lesbian couples, but it soon became clear that even this 
was not enough. The agency had not previously worked with African American gay 
or lesbian couples, which Akilah says was “probably the reason they were not 
able to make a match.” She believes this was reflected in the way the agency 
representatives talked to African American birth mothers and would regularly ask 
if they would be willing to have a gay or lesbian adoptive couple. 

Fortunately, the next agency they worked with in New York took a different ap- 
proach. When an African American birth mother said she would like her child to 
be raised by a single woman, it took only one question for the birth mother to say 
that she would consider a lesbian couple. She looked over and approved Akilah 
and Ruth’s application. In January 2001, four years after deciding they would like 
to raise a child, Akilah and Ruth became proud parents of a baby girl, Isabella 
Bolden Monifa. 

Reflecting on the process, Akilah notes the multiple subtle ways in which as- 
sumption of parents’ heterosexuality pervades society. One recurrent problem is 
that forms ask parents or prospective parents to fill out “mother” and “father.” 

“It is so easy to change forms to say ‘parent’ and ‘parent,’ and this would be in- 
clusive of anyone who is acting as a parent, like a grandparent,” Akilah says. Ruth 
and Akilah have experienced this problem with fertility clinics, adoption agencies, 
social service agencies, hospitals, and even California birth certificates. This is 
despite the fact that California is one of a few states that allows simultaneous 
joint adoption by gay and lesbian parents. Akilah also marvels at how the fact that 
Isabella has two mothers seems to make curious people feel free to ask com- 
pletely inappropriate questions, even in front of Isabella. “Which one of you is the 
mother?” (to which Ruth and Akilah respond, “Both of us”) is often followed by 
“Who is the real mother?” (again, the response is “Both of us”) and then even 
“Who gave birth to her?” or “Did you adopt her?” 
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Akilah knows her daughter will face challenges because of her race and be- 
cause she has two mothers. But the fact that society has changed its attitude to- 
ward those who are adopted and those who are gay—both categories that were 
seen as shameful secrets—makes Akilah feel more optimistic about the future. In 
the meantime, she and Ruth strive to do their best: they love Isabella, talk hon- 
estly to her, tell Isabella her adoption story, and teach her that it’s not a big deal 
to say, “I have two mommies.” 


Source: Adapted from S. Cahill, M. Ellen, and S. Tobias, Family Policy: Issues Affecting Gay, Les- 
bian, Bisexual, and Transgender Families (New York: Policy Institute of the National Gay and 
Lesbian Task Force, 2002). 


ADOPTION AND CUSTODY ISSUES 


Some lesbian, gay, and bisexual parents discover or come to terms with their 
sexual orientation while they are married to someone of the opposite sex, 
trying to live life as a heterosexual. When these marriages end, parents are 
often confronted with custody challenges. In nearly every state, custody de- 
cisions must be determined according to the “best interests of the child.” 
Even so, application of this general rule varies greatly from state to state and 
even from judge to judge. The District of Columbia is currently the only 
jurisdiction in the country that has a statute explicitly guaranteeing that sex- 
ual orientation cannot, in and of itself, be a conclusive factor in determin- 
ing custody or visitation.*” But even some very conservative courts have re- 
cently shifted away from considering the sexual orientation of a parent in 
custody decisions.*® However, in Tennessee in 2002, a gay father was jailed 
for two days for revealing his sexual orientation to his son.*? In the same 
year, Alabama chief justice Roy Moore—later famous for refusing a U.S. 
Supreme Court order to remove a sculpture of the Ten Commandments 
from Alabama’s Supreme Court—denied a lesbian mother custody of her 
children based on the criminalization of homosexuality under the state’s 
sodomy law. “Common law designates homosexuality as an inherent evil, 
and if a person openly engages in such a practice, that fact alone would ren- 
der him or her an unfit parent,” Moore wrote in justifying his decision to 
deny the mother custody. Moore also wrote approvingly of the state’s right 
to imprison or even execute homosexuals.*° 

Prior to the June 2003 Lawrence v. Texas ruling overturning archaic sex 
laws, such “sodomy” laws as Alabama’s were frequently used to deny gay men, 
lesbians, and bisexuals consideration as prospective adoptive parents and 
even custody of or visitation with their own biological children.*! In some 


parts of the country, divorce courts routinely impose cohabitation restric- 
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tions preventing noncustodial parents from living with unmarried partners 
in order to be able to maintain visitation rights. In forty-nine states, gay men 
and lesbians cannot marry their partners. Due to the current ban on mar- 
riage for same-sex couples in most states, gay relationships are by definition 
cohabiting relationships in most jurisdictions. In this sense, noncohabitation 
requirements unfairly discriminate against gay and lesbian parents.” 

When same-sex couples jointly raise children, one parent almost always 
lacks a biological or adoptive relationship to the children. Appellate courts 
in fifteen states have found that a coparent who met specified standards 
had a legal right to seek visitation and/or custody of a child he or she had 
raised.’ But there have also been numerous cases in which the coparent was 
left without visitation or custody rights.°* Several gay organizations and 
individuals authored a set of ethical standards for child custody disputes in 
same-sex relationships to avoid court litigation.°* 

Gay and lesbian adults are among the thousands who adopt children each 
year. Some adopt children they are raising with a partner (often the biolog- 
ical child of their partner), thereby creating a legal bond where a familial 
one already exists. Some are chosen by family members or close friends to 
adopt a child upon the death or incapacitation of the child’s own parents. 
Many adopt through public or private agencies, domestically and inter- 
nationally. Some work through intermediaries to identify women wishing 
to have their babies adopted and to reach agreements directly with those 


birth mothers. 


ANTI-GAY LAWS AND REGULATIONS CONCERNING 
ADOPTION AND FOSTER PARENTING 


Most U.S. states permit adoptions by single individuals, including gay men, 
lesbians, and bisexuals. However, a few states explicitly prohibit or regularly 
deny adoptions and foster parenting by gay people. Many states deny les- 
bian and gay couples the ability to jointly adopt a child or the option for one 
parent to adopt a child that already has a legal bond to the other parent. In 
contrast, married couples are free to pursue joint adoption, and stepparent 
adoption by a spouse tends to be a simple process. 

At least seven states limit, in some fashion, the ability of gay men, les- 
bians, or same-sex couples to adopt or foster parent.°*° Four states—Florida, 
Mississippi, Nebraska, and Oklahoma—have express restrictions on gay 


adoption. Thanks in part to Anita Bryant’s “Save Our Children” campaign 
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* North Dakota law, enacted in 2003, 
allows adoption agencies to discriminate 

against prospective parents based on 
religious objection, which could result in 
discrimination against prospective LGBT 
parents. 


States with Laws Restricting Gay Adoption 


Nebraska — Nebraska policy, by 1995 directive of the then director of Oklahoma — Oklahoma law, enacted in 2004, expressly prohibits the 
Nebraska's Department of Social Services, prohibits adoption by individuals “state, any of its agencies, or any court" from recognizing “an adoption by 
“who are known by the agency to be homosexual or who are unmarried more than one individual of the same sex from any other state or foreign 


and living with another adult." An amendment to the Nebraska state jurisdiction." The ACLU is challenging this prohibition. 
constitution restricting marriage to opposite-sex couples was struck down 
in 2005. The state is appealing that decision. Utah — Utah law, enacted in 2000, prohibits adoption “by a person who 


is cohabitating in a relationship that is not a legally valid and binding 
Florida — Florida law, enacted in 1977, expressly prohibits “homosexual” marriage” under Utah state law. (Cohabiting is defined as “residing with 


individuals from adopting. a person and being involved in a sexual relationship with that person.") 

The law also prohibits the placement of foster children with unmarried 
Mississippi — Mississippi law, enacted in 2000, expressly prohibits couples. The Utah state constitution restricts marriage to opposite-sex 
“adoption by couples of the same gender." couples. 


Fig. 5. Adoption laws in the United States as of January 2006. 
Reproduced courtesy of the National Gay and Lesbian Task Force. 


that overthrew Miami-Dade County’s sexual orientation nondiscrimination 
law in 1977, Florida has explicitly banned adoptions by “homosexuals” for 
more than a quarter century. Mississippi bans “same-sex couples” from 
adopting. In 1995, the director of Nebraska’s Department of Social Services 
issued a directive banning “known” homosexuals and unmarried couples 
from adopting. Oklahoma passed an anti-gay adoption law in May 2004, 
banning recognition of joint or second-parent adoptions by same-sex couples 
who move to Oklahoma from another state. A fifth state, Utah, has an im- 
plied, de facto restriction on adoption by gay people and same-sex couples. 
Utah bans adoption by “cohabiting” unmarried couples. In 2003, in the 
wake of a high-profile adoption by a gay male couple, a sixth state, North 


Dakota, passed a law that allows adoption agencies that receive state con- 
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States with Laws Restricting Foster Parenting 


Arkansas — Arkansas policy, adopted in 1999, expressly prohibits a person Utah — Utah law, enacted in 2000, prohibits the placement of foster 
from serving as a foster parent if he or she is a homosexual or “if any adult children with “a person who is cohabitating in a relationship that is not a 
member of that person's household is a homosexual." A 2004 court legally valid and binding marriage” under Utah state law. (Cohabiting is 
decision striking down this policy is currently being appealed. defined as “residing with a person and being involved in a sexual 


relationship with that person.") The Utah state constitution restricts 


Nebraska — Nebraska policy, by 1995 directive of the then director of marriage to opposite-sex couples. 
Nebraska's Department of Social Services, prohibits the placement of 

foster children with individuals “who are known by the agency to be 

homosexual or who are unmarried and living with another adult.” An 

amendment to the Nebraska state constitution restricting marriage to 

opposite-sex couples was struck down in 2005, and the state is appealing 


that decision. 


Fig.6. Foster care regulations in the United States as of January 2006. 
Reproduced courtesy of the National Gay and Lesbian Task Force. 


tracts and licenses to refuse to place children with prospective parents to 
whom they object on religious grounds. This means adoption agencies could 
refuse to place children with gay individuals or couples, as well as unmarried 
opposite-sex couples, single mothers, divorced people, and many others. 
At least three states—Arkansas, Nebraska, and Utah— prohibit gay and 
lesbian individuals and/or same-sex couples from serving as foster parents. 
Since 1999, the Arkansas Child Welfare Agency Review Board has banned 
gays and lesbians from foster parenting. This ban was struck down in De- 
cember 2004; as this book went to press, the state was appealing the ruling 
to a higher court. Nebraska also prohibits gay men and lesbians from foster 
parenting. Arkansas and Utah prohibit foster parenting—either explicitly 


or implicitly—by same-sex couples. Even in many states where lesbians and 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


* Missouri does not have an explicit 
policy, but the state's Department of 
Social Services recently denied a lesbian's 
application to become a foster parent, 
which a judge upheld. The ACLU is 
challenging the ruling. 
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gay men are technically able to adopt or foster parent as individuals, judges 
sometimes intervene to prevent the placement of a child with a lesbian or 


gay parent. 


JOINT AND SECOND-PARENT ADOPTION 


Adoptions that codify the parental relationship of both parents are essential 
to ensuring the rights and security of children of same-sex couple parents. 
When a child is not biologically related to either parent, a joint adoption 
allows both parents to simultaneously adopt a child. During the 1980s, lower 
courts in the San Francisco Bay Area began granting same-sex couples the 
right to adopt children jointly and simultaneously. Since then, courts have 
been allowing such adoptions more frequently. Joint adoption is currently 
available in the District of Columbia, California, Connecticut, Massachu- 
setts, and Vermont.°” 

A second-parent adoption allows the biological or adoptive parent to re- 
tain his or her parental rights, while consenting to the adoption of the child 
by his or her partner. Second-parent adoptions have been in use since 1985, 
when Alaska granted one of the first to a same-sex couple. Since the mid- 
1980s, courts in nearly two dozen states have approved second-parent adop- 
tions.°* In 2000, the Connecticut legislature created a mechanism for joint 
and second-parent adoptions.*? Second-parent adoptions are generally 
possible only when a third party does not already have legal parental rights. 
While courts in twenty-two states have permitted second-parent adop- 
tions by gay partners and while laws in three states explicitly permit second- 
parent adoption by a gay partner, children of same-sex couples in most states 
still live with the economic and emotional insecurity of not having their 
relationship with their second mother or father recognized. In four states, 
courts have ruled that the state’s adoption law does not allow for second- 
parent or stepparent adoption by gay partners. 

Without the legal protections that come with adoption, a child can be left 
without access to basic benefits, including health insurance and inheritance 
rights. If the legally recognized parent dies, a child may be removed from 
the custody of his or her other parent, unless that parent has been desig- 
nated the child’s guardian in a will. If a child of gay parents becomes sick, 
the legal parent’s partner may be unable to authorize medical treatment and 


may even be denied hospital visitation rights. 
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|| States where second-parent adoption 


is authorized by statute (3 states): 
California, Connecticut, Vermont ' 


States where appellate courts have 
ruled that the state adoption law 
permits second-parent adoption (7 


states and the District of Columbia): 
California, District of Columbia, Illinois, 
Indiana, Massachusetts, New York, New 
Jersey, Pennsylvania? 


States where trial courts have granted 
second-parent adoptions (15 states): 
Alabama, Alaska, Delaware, Hawaii, lowa, 
Louisiana, Maryland, Michigan, Minnesota, 
Nevada, New Mexico, Oregon, Rhode Island, 
Texas, Washington 


States where appellate courts have 
| ruled that the state adoption law 
does NOT permit second-parent 


adoption (4 states): 
Colorado, Nebraska, Ohio, Wisconsin? 


States where it is unclear whether 

the state adoption law permits second: 
parent adoptions. (22 states): 

Arizona, Arkansas, Florida, Georgia, Idaho, 
Kansas, Kentucky, Maine, Mississippi, Missouri, 

, , f Montana, New Hampshire, North Carolina, 

A second-parent adoption is a legal procedure that allows a same-sex parent to adopt his or North Dakota, Oklahoma, South Carolina, 


her partner's biological or adoptive child without terminating the legal rights of the first parent. South Dakota, Tennessee, Utah, Virginia, 
States must honor second-parent adoption judgments from other states.” West Virginia, Wyoming 


* See Russell v. Bridgens, 647 N.W.2d 56 (Neb. 2002) (Nebraska must recognize second-parent adoption granted in Pennsylvania, even though Nebraska would not have 
permitted such an adoption); Starr v. Erez, COA99-1534 (N.C. Ct. App. Nov. 27, 2000) (North Carolina must honor second-parent adoption granted in Washington state). 
In May 2004, the Oklahoma legislature approved changes to the state adoption code so that the state “shall not recognize an adoption by more than one individual of the 
same sex from any other state or foreign jurisdiction." (Okla. Stat. Ann. tit. 10, § 7502-1.4 [2004]). A challenge to this statute is pending. See Finstuen et al. v. Edmonson 
et al., CV-04-1152C (W.D. Okla. Dec. 7, 2004) (allowing suit to proceed). 


- Cal. Fam. Code § 9000(f) (2004) (registered domestic partners only); Conn. Gen. Stat. § 45a-724(3) (2004) (superseding In re Adoption of Baby Z., 724 A.2d 
1035 (1999)); Vt Stat. Ann. tit. 15A, § 1-102(b) (2004) (codifying In re Adoption of B.L.V.B. & E.L.V.B., 628 A.2d 1271 [Vt. 1993]). 


N 


- Sharon S. v. Superior Court of San Diego County, 73 P.3d 554 (Ca. 2003) (state's adoption law extends to same-sex couples not registered as domestic partners); In 
re M.M.D. v. B.H.M., 662 A.2d 837 (D.C. 1995); In re Petition of K.M. & D.M., 653 N.E.2d 888 (III. App. Ct. 1995); In re Adoption of K.S.P, 804 N.E.2d 1253 (Ind. Ct. 
App. 2004); In re Adoption of M.M.G.C., 785 N.E.2d 267 (Ind. Ct. App. 2003); In re Adoption of Tammy, 619 N.E.2d 315 (Mass. 1993); In re Jacob, In re Dana, 660 
N.E.2d 397 (N.Y. 1995); In re the Adoption of Two Children by H.N.R., 666 A.2d 535 (N.J. Super. 1995); In re Adoption of R.B.F.& R.C.F, 803 A.2d 1195 (Pa. 2002). 


3. In re Adoption of T.K.J. and K.A.K., 931 P.2d 448 (Colo. Ct. App. 1996); In re Adoption of Luke, 640 N.W.2d 374 (Neb. 2002); In re Adoption of Doe, 719 N.E.2d 
1071 (Ohio Ct. App. 1998); Interest of Angel Lace M., 516 N.W.2d 678 (Wis. 1994). 


Fig. 7. Second-parent adoption in the United States as of January 2005. 
Reproduced courtesy of the National Gay and Lesbian Task Force. 


ACCESSING REPRODUCTIVE TECHNOLOGY 


Donor Insemination 


Donor insemination is a method that lesbians have used increasingly since 
the 1980s to conceive children. While some states have laws specifying that 
a sperm donor is not a legal father, most states have not addressed this issue 
directly. As a result, lesbians sometimes confront issues related to the pa- 
ternity of the child born out of a donor insemination agreement. If they 
have acquired the sperm of an anonymous donor through a sperm bank, 
they can avoid challenges to their parental relationship and the integrity of 
their lesbian family. If they have used the sperm of a known donor, they run 


the risk of the man concerned ultimately demanding a parental role in their 
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family. This can occur even when a preexisting arrangement mandates the 
contrary. 

Although reproductive rights are usually understood to include the right 
to terminate an early-term or health-threatening pregnancy, for lesbians 
they also involve the right to access the technology that enables noncoital 
pregnancy. Many (perhaps most) sperm banks, fertility clinics, and doctors 
still balk at providing services to lesbians and gay men seeking to create 
a life.°! No U.S. state expressly denies access to fertility clinics to lesbians, 
gay men, and/or unmarried couples, though in practice many individual 
clinics do. However, most big cities have at least one clinic that serves these 
prospective parents. But the cost of such services is out of reach of many 
lesbian individuals and couples. While fourteen states mandate medical in- 
surance coverage of reproductive assistance, such coverage is usually limited 
to cases of infertility, and lesbian couples are often not seen as qualifying, 
because such assistance is not viewed as a medical necessity in the same way 
as an infertile heterosexual couple’s need for assistance is deemed a neces- 
sity.©” Consequently, donor insemination at a medical facility is often not an 
option available to low-income lesbians. 

Some in the marriage movement and the fatherhood movement have 
strongly criticized donor insemination. Founded in conservative think tanks 
during the 1990s, the marriage and fatherhood movements now have key 
representatives in policymaking positions within the Bush-Cheney admin- 
istration. David Blankenhorn, cofounder of the fatherhood movement along 
with Bush-Cheney appointees Wade Horn and Don Eberly, has advocated 
laws restricting access to fertility clinics to married heterosexual couples 
only. Blankenhorn has reserved particular vitriol for lesbian couples who 
choose to have a child with the help of a male friend or an anonymous sperm 
donor. In his 1995 book Fatherless America: Confronting Our Most Urgent So- 
cial Problem, in a chapter titled “The Sperm Father,” Blankenhorn wrote: 
“The Sperm Father . . . is also a convenience father, the ideal solution for 
women who want to create manless families . . . [He] is also a fantasy father 
... for women, the fantasy of the little girl left alone to play with her dolls, 
no boys allowed.”°? Culturally, Blankenhorn added, “the rise of the Sperm 
Father constitutes nothing less than father killing . . . represents the final 
solution.”¢+ 

Reiterating his claim that “every child deserves a father and that unwed 
childbearing is wrong,” Blankenhorn called for cutting off the use of fertil- 


ity clinics as an option for prospective lesbian mothers and other unmarried 
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women. New laws should prohibit sperm banks and others from selling 
sperm to unmarried women, Blankenhorn argued, and should limit the use 
of artificial insemination to cases of married couples experiencing fertility 
problems. “In a good society, people do not traffic commercially in the pro- 


duction of radically fatherless children,” Blankenhorn wrote. 


Surrogacy 


While not nearly as widespread as the use of donor insemination by lesbians, 
gay men at times utilize surrogacy arrangements to create biological chil- 
dren. There are indications that parenting through surrogacy might be an 
increasingly frequent phenomenon. For example, in Los Angeles, an agency 
called Growing Generations was created to provide surrogacy services to 
the gay community. In the surrogacy process, the woman carrying the child 
may be a genetic parent to the child or a “gestational surrogate” carrying 
the fertilized egg of another woman.°° The man involved often provides 
his own sperm, though not always. Like donor insemination agreements, 
surrogacy agreements can be formal or informal.®’ Surrogacy is a matter of 
controversy, with many states discouraging or limiting the practice. 

‘Twenty-three states have passed laws dealing with surrogacy agreements.°* 
Arizona and the District of Columbia have statutes that prohibit surrogacy. 
Michigan, New York, Washington, Florida, Nevada, New Hampshire, Vir- 
ginia, and West Virginia technically prohibit payments to surrogates, but 
the laws in these states have many loopholes. Florida, Virginia, and New 
Hampshire presume that the two partners in the couple who contracts with 
the surrogate are the legal parents, while North Dakota and Utah attribute 
legal parentage to the surrogate and her husband.°? For gay couples, the 
issue of legal parentage is a particularly important one. To preserve the in- 
tegrity of their family, they need to be certain that the surrogate will not 
ultimately sue for custody. Usually, only the biological father is considered 
the legal parent. 


THE STAKE OF BLACK SAME-SEX COUPLES 
IN THE MARRIAGE DEBATE 


For at least two decades, the religious right has followed a clear strategy of 
pitting gay people against people of color. They have argued, incorrectly, 


that nondiscrimination laws concerning sexual orientation constitute “special 
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rights” that threaten the civil rights of “legitimate minorities.” A 2004 re- 
port by Concerned Women for America is titled “Homosexuals Hijack Civil 
Rights Bus.”7° 

While racism and anti-gay bias are indeed different and while the situa- 
tion of gay people in this country is quite different from that of African 
Americans, anti-gay groups are wrong to portray legal protections for gay 
people as a threat to people of color. (Of course, many gay people are also 
people of color.) In fact, U.S. Census data indicate that black same-sex 
couples may benefit more than white gay couples from the ability to marry 
and will be hurt most by the slew of anti-gay family amendments that have 
been adopted in more than a dozen U.S. states. This is because black les- 
bian couples are parenting at almost the same rate as black married couples 
and because black same-sex couples parent at twice the rate of white gay 
couples. They also earn less, are less likely to own a home, and are more 
likely to hold public sector jobs.” ! 

Half of black female same-sex households (52 percent) are raising chil- 
dren. Households of black lesbian couples are almost as likely as households 
of black married opposite-sex couples to include a child of one or both of 
the adults (52 versus 58 percent). Nearly one third (32 percent) of the 
households of black male same-sex couples include one or more children. 
(Forty-four percent of all black same-sex households, male and female, re- 
port that they are raising at least one child under the age of eighteen.) 

Black same-sex couples earn twenty thousand dollars less per year than 
white same-sex couples and are less likely to own the home they live in. 
They also earn less than black married opposite-sex couples. Black lesbian 
couples earn ten thousand dollars less in annual household income, on av- 
erage, than black married straight couples; black gay male couples earn the 
same as black married opposite-sex couples. 

Black same-sex couples are almost as likely as black married opposite-sex 
couples to report living in the same residence as five years earlier, a key in- 
dicator of relationship stability. Anti-gay groups frequently claim that 
same-sex relationships are unstable and typified by infidelity and promiscu- 
ity. Although maintaining the same residence for five years does not speak 
to infidelity (which is also widespread among heterosexual relationships), it 
can serve as a proxy for relationship stability. 

Black same-sex partners are about 25 percent more likely than white gay 
partners to hold public sector jobs, which may provide domestic partner 


health insurance. Eight of the eleven state anti-gay marriage amendments 
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approved in November 2004 ban or threaten domestic partner benefits 
provided through state and local governmental entities. In Georgia, do- 
mestic partner health coverage offered by Atlanta, Decatur, and Dekalb 
counties is in peril. In Ohio, unmarried but partnered employees of Ohio 
University, Ohio State University, Cleveland State University, and Youngs- 
town State University could lose partner health coverage and other em- 
ployer-provided benefits. The same goes for employees at the University 
of Michigan, Michigan State University, and the University of Utah. (In 
many cases, both opposite-sex and same-sex couples are affected.) Follow- 
ing the November 2004 election, Michigan governor Jennifer Granholm 
stripped state employees of domestic partner health insurance, claiming that 
she was forced to make this move because Michigan voters approved an 
amendment stating that “the union of one man and one woman in marriage 
shall be the only agreement recognized as a marriage or similar union for 
any purpose.”/2 

Census data show that black men and women in same-sex households 
report serving in the military at high rates despite the risk of losing their 
income and benefits because of the ban on lesbian and gay people serving 
openly. In fact, partnered black women in same-sex households report vet- 
eran status at nearly four times the rate of black married women (11 percent 
vs. 3 percent). This finding is significant given that black women are dis- 
charged from the military under the “Don’t ask, don’t tell” policy at rates 
far exceeding their representation among service members: although they 
make up less than 1 percent of the military, they represent 3 percent of all 
discharges made under the “Don’t ask, don’t tell” policy. 

The data on black same-sex couples from the 2000 Census underscore 
the hypocrisy of the Bush administration’s aggressive attempts to deprive 
same-sex couples equal marriage rights while touting its multimillion-dollar 
African American Healthy Marriage Initiative as a way to strengthen the 
African American family. Denying the protections that come with marriage 
disproportionately hurts the ability of gay and lesbian African American 
couples to save money, provide for their children, buy a house, or prepare 
for retirement. Anti-gay leaders and organizations have long sought to di- 
vide the black and gay communities, speaking as if there are no black les- 
bian and gay people experiencing discrimination under key family policies. 
In fact, U.S. Census data clearly identify a large population of black same- 
sex couples in the United States, nearly half of whom are parents living with 


their children. These families have the same hopes and aspirations as other 
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American families. They deserve the same protections and opportunities 
to benefit from state and federal policies designed to promote family for- 
mation, stability, home ownership, and other values that contribute to 
community strength and the common good. Those who care about racial 
and economic justice should reject discriminatory antifamily amendments 


to our state and federal constitutions. 


THE IMPACT THAT INITIATIVES PROMOTING 
HETEROSEXUAL MARRIAGE AND FATHERHOOD HAVE 
ON LOW-INCOME LESBIAN MOTHERS 732 


Since the mid-1990s, political and religious conservatives have constructed 
two seemingly contradictory threats to the American body politic: poor, 
presumably heterosexual, single mothers who fail to marry and same-sex 
couples, presumed to be economically privileged, who seek to marry. Both 
were portrayed as threats to the future of American—even Western— 
civilization. In 1996, proponents of the Personal Responsibility and Work 
Opportunity Reconciliation Act (known as welfare reform) claimed a causal 
relationship between the failure to marry and child poverty, as well as a host 
of social pathologies, such as child abuse, poor school performance, and 
juvenile crime. These unsubstantiated causal claims garnered wide public 
support despite the fact that higher out-of-wedlock birth rates exist in many 
European countries that also have much lower child poverty rates.’ Also 
in 1996, the Defense of Marriage Act (DOMA) was passed by a bipartisan 
majority of Congress, banning federal recognition of same-sex marriages 
and allowing states to refuse to recognize such marriages performed in other 
states.’° 

The Bush-Cheney administration is promoting heterosexual marriage and 
the reinsertion of fathers into single-mother-led families as a key solution 
to child poverty. In January 2004, it was reported that the Bush administra- 
tion is seeking $1.5 billion over five years to promote heterosexual marriage 
through “counseling services, public awareness campaigns and marriage 
enrichment courses.”’° This follows a great deal of state-level experimen- 
tation with heterosexual marriage promotion as a solution to poverty. The 
marriage and fatherhood movements are driving forces behind all of these 
efforts.’” They have advocated policies promoting heterosexual marriage 


and fatherhood, including privileging married couples with children in the 
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distribution of such limited supply benefits as public housing units, requir- 
ing mutual consent for divorce, and banning access to fertility clinics by 
unmarried couples.’® Such policies would disproportionately hurt African 
American and Latino parents, who are more likely than white non-Hispanic 
parents to be single or unmarried.’? Marriage and fatherhood promotion 
policies aimed at poor women also assume that all poor women are hetero- 
sexual and are both capable of and desire to marry a man. In fact, many poor 


women are bisexual or gay. 


GAY YOUTH AND CHILDREN OF GAY PARENTS 


Harassment and Violence in Schools 


Gay and lesbian youth are self-identifying as gay at younger ages than ever 
before (on average at age sixteen), which dramatically impacts their family 
experience.®° Self-identification at such an early age can expose gay, lesbian, 
bisexual, and transgender youths to harassment and violence, especially at 
school, where 85 percent hear anti-gay slurs and 31 percent are physically 
harassed on a regular basis.! Many children of gay and lesbian parents also 
suffer anti-gay harassment and violence.*? A 1998 study of school coun- 
selors and their perceptions of the gay and lesbian students in their schools 
found that many of the students targeted for harassment were those whose 
parents were gay or lesbian.83 While such widespread homophobic abuse 
requires an immediate response from school administrators and teachers, it 
also creates a greater need for appropriate counseling, health education, and 


family support.* 


The Impact of Anti-Gay Harassment on Young People 


School harassment and violence motivated by anti-gay bias can lead to lower 
levels of academic performance. Such harassment and violence is the fore- 
most contributor to the high dropout rate among gay teens. It can drive 
down self-esteem and correlate with a higher incidence of self-destructive 
behaviors, including substance abuse and unsafe sex.** Consequently, up 
to 25 percent of all homeless youth identify as gay or lesbian, and gay youth 
appear to be more likely to attempt suicide then their heterosexual peers.*° 


These problems may be more prevalent among youth of color, who already 
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face social prejudice because of their race or ethnicity.°” By coming out, they 
also risk rejection by members of their own ethnic community and, there- 


fore, even more isolation.*® 


Policy Interventions That Protect Gay Youth 
and Children of Gay Parents 


Eight states and the District of Columbia have laws banning discrimination 
and/or harassment of students on the basis of sexual orientation. Three of 
these states also prohibit discrimination against students on the basis of gen- 
der identity.®° At least four states have promulgated professional standards 
stating that educators cannot discriminate against students on the basis of 
sexual orientation.”° At least five other states have adopted nondiscrimi- 
nation and/or antiharassment regulations or ethical codes through state 
administrative regulation.”! Interventions in public schools also include gay- 
straight alliances (GSAs)—school-based support groups for gay and straight 
allied youth, safe schools programs aimed at preventing homophobia and 
the harassment that often accompanies it, and curricula that include the role 
played by gay people and gay social movements in history. A growing body 
of both legal precedents and social science research supports the efficacy of 
these policy interventions.” 

While policy innovations at the local and state level have made many 
schools safer for gay students and children of gay parents, several elements 
of the federal No Child Left Behind (NCLB) Act,?3—abstinence-only- 
until-marriage promotion, parental notification laws affecting sex educa- 
tion, and laws prohibiting the “promotion” of homosexuality—can make it 
difficult to teach tolerance of students who are gay or perceived to be gay.* 
The NCLB Act’s promotion of school vouchers for private and religious 
schools and its promotion of charter schools, single-sex education, stan- 
dardized testing, and Internet filtering raises concerns for LGBT youth and 
children of LGBT parents. Private religious schools are usually exempted 
from nondiscrimination laws, making it harder for teachers to be openly gay 
role models and leaving gay students unprotected. (That said, because many 
religious schools have stricter discipline, gay students are often safer in pri- 
vate, religious schools; some religious schools have taken affirmative steps 
to make their institutions safe for and affirming of gay students.) Charter 
schools may offer opportunities to LGBT students, but the decentralized na- 
ture of charter school governance also poses potential threats. The NCLB 
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Act authorizes the use of federal funds for single-sex schools for the first 
time in three decades, which clearly has implications for transgender youth 
but could also negatively affect all students, including those who are lesbian, 
gay, or bisexual. NCLB Act provisions related to parental rights and the 
“promotion and encouragement” of sexual activity also raise concerns. Two 
amendments to the NCLB Act guaranteeing the ability of the Boy Scouts 
and U.S. military to meet and recruit at schools with nondiscrimination 
policies concerning sexual orientation also send a disturbing message to gay 


students and children of gay parents. 


ELDER ISSUES 


Gay and lesbian elders experience a number of particular concerns as they 
age. In a recent study, three in four gay elders reported not being completely 
open to health care workers about their sexual orientation.?> Discrimina- 
tion following disclosure of sexual orientation has been reported in nursing 
homes and senior centers.” Social Security and retirement plan regulations 
deny gay elders access to funds from systems they pay into throughout their 
working lives but cannot access due to the unequal treatment of same-sex 


couples. 


Social Security and Pensions 


Nearly two-thirds of U.S. retirees rely on Social Security for more than half 
of their annual income; for 15 percent of seniors, Social Security is their only 
source of income.” Social Security survivor benefits allow widows, widow- 
ers, and dependent children to put food on the table and fairly compensate 
them when their spouse pays into the system his or her whole life but dies 
before being able to enjoy these retirement savings. But gay and lesbian sur- 
vivors are not eligible for these benefits, even when they have paid taxes into 
the system for their entire lives. The September 11 attacks illustrated the 
unfairness of this policy: same-sex survivors of victims were denied Social 
Security survivor benefits and worker’s compensation survivor benefits. They 
also had to struggle to access funds from the victims compensation fund 
administered by the U.S. Department of Justice. Gay partners are also in- 
eligible for spousal benefits, which allow a partner to earn about half of his 
or her life partner’s Social Security payment if that rate is higher than that 


partner’s personal benefits. 
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THE COST OF UNEQUAL TREATMENT UNDER SOCIAL SECURITY 


Thorsten Behrens, 33, and Christopher Schiebel, 32, have been in a committed 
relationship for five years. They live in western Massachusetts. Thorsten has no 
children, but Christopher has two children from a previous marriage that they are 
both raising. Thorsten is the main breadwinner. In 2002, Thorsten earned a total 
of $44,198, and Christopher earned $4,044 in W-2 reported income and $3,645 
in unemployment compensation. 


Spousal benefit: Based on their current earnings, upon retirement Thorsten and 
Christopher’s combined monthly Social Security retirement benefit would be 
$1,830—representing $303 per month for Christopher and $1,527 per month 

for Thorsten. However, if they could marry and their marriage were recognized 

by the Social Security Administration, Christopher would be eligible for the 
spousal benefit, which would allow him to earn half of Thorsten’s monthly pay- 
ment, or an additional $461 a month. Their combined Social Security retirement 
benefit would be $2,291 a month, almost 25 percent more than they would other- 
wise receive. 


$2,500 


2,000 


ý Current Benefit if they 
benefit were able to 
legally marry 


Fig.8. Combined monthly Social Security retirement ben- 
efit for Thorsten and Christopher’s family. 


Survivor benefit: If Thorsten and Christopher were able to legally marry, and then 
Thorsten died, Christopher would be eligible for the survivor benefit upon retire- 
ment. This would mean he would receive $1,527 a month from Social Security in- 
stead of the $303 he would otherwise receive. If Thorsten and Christopher could 

marry and then Thorsten died, Christopher would receive more than 400% more 

($1,224 more) in Social Security benefits in retirement. 


Source: From T. Dougherty, Economic Benefits of Marriage under Federal and Massachusetts 
Law (New York: Policy Institute of the National Gay and Lesbian Task Force, 2004), 7. 
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Same-sex partners of workers with defined-benefit pensions also do not 
receive the same legal protections provided to married spouses. The Re- 
tirement Equity Act of 1984 created spousal rights to a worker’s pension 
benefits while both are living and after the worker’s death. Though such 
rights can be waived, the measure was intended to protect widows or wid- 
owers from a severe loss of income. The gay or lesbian partner of a pension 
plan participant cannot claim such rights, however. When a retired worker 
(gay or straight) dies, the remaining pension wealth can be distributed to 
any beneficiary. But certain tax rollover treatment for these distributions— 
a significant advantage—is only available to a spouse. 

Ifa person dies after becoming vested in a pension plan but before reach- 
ing retirement age, a spouse is entitled to begin receiving benefits the year 
that the deceased would have started drawing on the pension, or the spouse 
can take a lump-sum distribution and roll the full amount over into an in- 
dividual retirement account (IRA), where it maintains its tax-deferred status. 
A surviving same-sex partner can be a named beneficiary of the pension upon 
the participant’s death, but the proceeds are not tax-favored. If someone 
with a 401(k) plan dies and the beneficiary is a married spouse, the benefi- 
ciary may roll over the total amount of the distribution into an IRA without 
paying income tax. But if the surviving beneficiary is a same-sex partner, the 
pension distribution is subject to a 20 percent federal withholding tax.”8 

Strong majorities of Americans support treating same-sex couples equally 
under Social Security policy (68 percent) and inheritance rights (73 per- 
cent).”? In addition, in January 2002 the Democratic National Committee 
called for equal treatment of gay and lesbian couples by the Social Security 
Administration. All the Democratic candidates for president in 2004 sup- 
ported equal treatment of gay partners under Social Security except Senator 
Joseph Lieberman, who said he was studying the issue. The Bush-Cheney 
administration, however, opposes equal treatment of same-sex couples under 


Social Security. 


MEDICAID SPEND-DOWN 


Other senior family issues include the Medicaid spend-down provision. 
Following the death of a spouse in a nursing home or assisted care facility, 
Medicaid regulations allow the surviving widow or widower of a married 


heterosexual couple to remain in the couple’s home for the rest of his or her 
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life without jeopardizing the right to Medicaid coverage. Upon the sur- 
vivor’s death, the state may then take the home to recoup the costs of ter- 
minal care. Because same-sex couples cannot marry, they can be forced into 
choosing between a home and life’s savings or medical coverage.!°° 

At least two states have taken steps to rectify this inequity. Since 2003, 
Vermont has spent state Medicaid dollars to allow individuals in same-sex 
civil unions to stay in their homes after their partners enter a nursing home 
or assisted care facility. In 2005, Massachusetts legislators filed a bill that 
would treat married same-sex spouses the same as married opposite-sex 


spouses under the state’s Medicaid program. 1°! 


HEALTH CARE 


In times of illness, most people rely on the support of their families. Hos- 
pitals routinely call on an incapacitated patient’s next of kin to make med- 
ical decisions. Many people receive their health insurance through family 
members. But because of lack of recognition of their families, gay and les- 
bian people face unique problems when dealing with the health care system 
and often have to struggle to have their relationships respected. 

Among the many rights to which heterosexual parents are automatically 
entitled but lesbian and gay partners are routinely denied are the ability to 
visit hospitalized loved ones; the right to make medical, legal, and financial 
decisions for an incapacitated partner; the right to take time from work to 
care for an ill partner; access to health insurance for one’s partner and the 
partner’s children; and the right to make funeral arrangements for a de- 
ceased partner. Even when same-sex partners are eligible for domestic part- 
ner health benefits, they have to report this as income and pay taxes on it. 
Another critical health-related policy concern is gay partners’ inability to 
sue for wrongful death in most jurisdictions. 

If a gay man or lesbian is incapacitated in the hospital, his or her closest 
blood relative will automatically be given the power to make decisions about 
their care unless a medical power-of-attorney form has been completed. If 
this form exists, the specified health care proxy may act on behalf of the 
incapacitated person and make decisions as their agent. But even if they are 
armed with a durable power of attorney, a health care proxy, or other legally 
binding documents, gay couples’ familial rights are still regularly ignored 
by hospital staff.!0 


The lead plaintiff couple in the landmark Massachusetts marriage case, 
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Julie and Hillary Goodridge, experienced a nightmare after Julie gave birth 
to their daughter. While both mother and daughter experienced complica- 
tions in the difficult birth by cesarean section, Hillary was denied entry to 
both neonatal intensive care and post-op, on the basis that she was “not 
immediate family.” Hillary finally lied and said she was Julie’s sister and was 
allowed to see her partner. In fact, the Goodridges had adopted the same 


last name years earlier so that, in just such an event, they could plausibly 


claim to be sisters.!03 


LESBIAN FAMILY DENIED HEALTH COVERAGE 
FOR TERMINAL CANCER 
A Profile of Lisa Stewart 


Lisa Stewart, a thirty-three-year-old South Carolina native, lives with her partner 
of ten years, Lynn, and their five-year-old daughter, Emily. In March 2000, Lisa 
was diagnosed with breast cancer. Up until that point, life was “about as good as 
it could get for us,” says Lisa. They had a beautiful daughter, had just bought a 
second home, and were able to travel during the summers. 

Unfortunately, the cancer progressed to stage four, or terminal, cancer. In deal- 
ing with her illness, Lisa became painfully aware of the nonrecognition of her rela- 
tionship to Lynn, and the family struggled through many different obstacles. Lisa 
was unable to keep her job as a real estate appraiser because of her cancer-related 
disability. Not only did she lose her income, but she also lost her health insurance. 
As an independent contractor with a small company, she had no benefits from work. 
She needed to go elsewhere to find the coverage that was especially necessary as 
she faced the prospect of twenty-thousand-dollar-a-month chemotherapy bills. 
Health insurance coverage is not available to domestic partners through Lynn’s 
job in the public school system, so Lisa pursued health coverage through the State 
Cancer Aid Program. In response to her application, she was told that their com- 
bined household income was too high and so Lisa was not qualified for coverage. 

Lisa was in a double bind: though Lynn’s income was counted against Lisa’s 
application for state aid, Lynn’s employer refused to recognize their relationship 
and give Lisa access to group health insurance coverage. On the advice of a finan- 
cial counselor, Lisa separated her household from Lynn’s and began using a dif- 
ferent address in order to qualify for the state aid. “I’m not listed on the deed. | 
got rid of everything | owned,” says Lisa. “I felt forced into the situation.” 

Because of the serious nature of the illness, the family has also had to con- 
sider end-of-life issues. Lisa, Emily’s biological mother, is her only legally recog- 
nized parent. This means that Emily’s relationship to Lynn is precarious. They 
were told that second-parent adoption has never been allowed in South Carolina. 
“We would have loved to do second-parent adoption,” Lisa says, but they feared 
their case would become a “media circus.” Instead, Lisa has declared Lynn to be 
Emily’s guardian, which will protect their parent-child relationship—at least from 
everyone but Lisa herself. Lisa has power to revoke guardianship and says that 
she knows of other relationships in which that has occurred after the couple broke 
up. Since Emily is Lisa’s legal child, she will qualify for Lisa’s Social Security sur- 
vivor benefits in the event of her passing, but Lynn will not. 
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The couple has put a great deal of care into getting their financial matters in or- 
der and writing their wills. Though they had never thought about it before Lisa’s 
illness, she says, “I encourage everybody to make their wills very explicit.” In fact, 
they have declared their documents binding before two attorneys. On a broader 
level, she wishes that her family could have been recognized and respected as 
many others are. She says that in a better world, “Lynn and | would be considered 
a couple, married or partnered, and she could have added me to her insurance.” 

Despite these hardships, the family has stayed involved with their community 
and church and Emily has been very active in local sports. Fortunately, Lisa says 
she has wonderful support from her community. “I have wonderful doctors who’ve 
worked through so many issues with me—not just providing medical care, but 
working with insurance and aid programs to get me the best treatments. We have 
so many wonderful family and friends that are always available to help. We’ve had 
tremendous family support from both our parents and our siblings.” 


Source: Adapted from Cahill, Ellen, and Tobias, Family Policy. 


FAMILY AND MEDICAL LEAVE 


The Family and Medical Leave Act (FMLA), a federal law passed in 1993, 
discriminates against same-sex couple families, as do all but one of the two 
dozen state medical leave laws. The federal FMLA provides up to twelve 
weeks of unpaid leave after the birth or adoption of a child, to facilitate re- 
covery from a “serious health condition,” or to care for an immediate family 
member who is extremely sick. But “family” is defined specifically to exclude 
same-sex couple families. This prevents gay men and lesbians from taking 
care of their partners on equal terms with their married heterosexual coun- 
terparts and exposes them to additional vulnerability in the workplace. 104 
California is the only state that provides paid family leave to employees. 
It allows state residents to take six weeks of paid leave from work to care for 
an ill relative—including a domestic partner—or after the birth, adoption, 
or foster placement of a child. While on leave, most workers are paid at a 
rate of about 55 percent of their salary. This is funded by a payroll tax that 
averages twenty-six dollars per year per employee.!°° Two other states, 
Hawaii and Vermont, provide unpaid family leave for domestic partners. 
Nearly two dozen other states provide some form of unpaid family and med- 


ical leave, but to spouses only, not same-sex partners. 


DOMESTIC VIOLENCE 


Same-sex couples are excluded from domestic violence protections in three 


states—Delaware, Montana, and South Carolina.!°© Domestic violence cuts 
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across all racial, class, religious, age, and sexual orientation lines. Studies in- 
dicate that domestic violence is as prevalent in same-sex relationships as it 
is in opposite-sex relationships. Preliminary studies of lesbian couples found 
that 22 to 46 percent of lesbians have been in physically violent same-sex 
relationships.!°” The Gay Men’s Domestic Violence Project did a survey 
of over two thousand men at the 1997 Boston Gay Pride event, finding that 
one in four gay men have experienced domestic violence.!°° A survey of 
twelve service organizations nationwide yielded 4,048 reported cases of 
LGBT domestic violence in 2000.!°° This is likely a tiny portion of the 
actual cases nationwide. 

Domestic violence remains an underreported crime, and many victims 
experience barriers to accessing services. Some factors responsible for this 


include 


e areal or perceived lack of services; 

e feelings of shame or denial; 

e economic dependence on the batterer; 
e unresponsive law enforcement agencies; 
e cultural and linguistic barriers; 

e fear of loss of immigration status; 

e fear of further violence; 


e a desire to protect the batterer. 
In the case of LGBT people, other factors compound this problem: 


e a dearth of resources, services, and education on LGBT domestic vio- 
lence issues; 

e a fear of being “outed,” or experiencing public disclosure of one’s sexual 
orientation; 

e beliefin the myth that same-sex relationships cannot be abusive, there- 
fore an inability to recognize abuse when it happens; 

e fear of homophobic reactions by service providers, police, and others; 

e greater risk of losing children to a third party than in opposite-sex 
relationships; 

e fear of having to cut ties to what may be a relatively small LGBT 


community.!!° 


Anecdotal evidence from same-sex survivors suggests that poor law 
enforcement responses occur more frequently with same-sex situations. The 


National Coalition of Anti-Violence Programs reports: “sometimes, they 
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inappropriately arrest the victim, especially if she or he is physically larger 
or is perceived as ‘more masculine,’ than the assailant; worse yet, police 
often make anti-gay comments and occasionally even perpetuate anti-gay 
violence.”!!! Additionally, survivors of same-sex abuse often confront igno- 
rance and/or prejudice in treatment from medical professionals, domestic 
violence specialists, and other service providers who lack training in the 
unique challenges that LGBT survivors face. Gay and bisexual men, along 
with transgender survivors, suffer the added obstacle that many domestic 
violence services and shelters only offer services to battered women. Even 
in such places as Boston, where safe houses offer two weeks of shelter to gay, 
bisexual, and transgender men fleeing violence, more long-term shelters 
do not exist.!!? In contrast, women can access as much as eighteen months 
of transitional housing in Massachusetts.'!? Lesbian survivors often can 
enter shelters originally created for heterosexual women. However, in some 
instances they have been denied access to shelters, on the premise that a 
female partner could too easily infiltrate a women’s shelter. !!* 

Many domestic violence service providers see gender inequality as one of 
the root causes of domestic violence. Since same-sex domestic violence does 
not fit this framework, it has been under the radar screen of many pro- 
viders.'!> LGBT people have also been reluctant to believe that domestic 
violence can occur in their relationships.''© There needs to be continued 
education about same-sex domestic violence within both the LGBT com- 
munity and among domestic violence and health care service providers. 

In addition, domestic violence laws were originally written in response to 
a phenomenon conceived of as “wife battering.” One of the primary tools 
available to survivors is a protective order, also known as a restraining or 
stay-away order. Although many laws have been rewritten to be gender 
neutral, there are still at least three states—Delaware, Montana, and South 
Carolina—in which domestic violence protective orders are unavailable to 
same-sex couples. In eighteen states, the laws are gender neutral but only 
apply to household members. This problem also exists at the federal level. 
For example, the Violence Against Women Act explicitly does not apply to 
male victims of domestic violence. 

Furthermore, in many jurisdictions, family courts only decide cases of 
domestic violence between married couples or heterosexual couples with a 
child. As a result, an LGBT survivor of domestic abuse might have to pur- 
sue his or her claim in the criminal courts, which have different standards— 


for example, requiring an arrest to have been made.!!” A related problem is 
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that many judges do not spend the time to discover who the batterer is in a 
same-sex relationship and to issue mutual restraining orders to both par- 
ties.11® This creates a very dangerous situation where a batterer can use a 
restraining order as a tool to control the survivor, manipulating the situa- 
tion to lead to the survivor’s arrest. The lack of legal recognition of same- 
sex relationships poses additional obstacles for a survivor who is trying to 
leave a relationship. For example, if the survivor is not the legal parent of 
the couple’s child or does not have legal possession of their home, car, or 
other assets, they might be more likely to tolerate the abuse and stay in the 


relationship. 


STEPS TOWARD ADDRESSING 
SAME-SEX DOMESTIC VIOLENCE 


Massachusetts’ programs can provide a useful starting point for other regions 
of the country seeking to protect survivors of same-sex domestic violence. 
‘Two programs based in Boston were created specifically to meet the needs of 
LGBT victims of domestic violence: the Gay Men’s Domestic Violence Pro- 
ject (GMDVP), serving gay, bisexual, and transgender men; and the Network/ 
La Red, serving lesbians, bisexual women, and transgender individuals. They 
both provide hotline services, counseling, advocacy, and access to safe beds 
or homes. They also have spearheaded outreach and education programs 
geared toward the LGBT community and the general public. In addition, 
Fenway Community Health Center’s Violence Recovery Program provides 
services to all LGBT victims of violence, including domestic violence. Their 
services for domestic violence survivors include counseling, support groups, 
advocacy, and referral services, but are more limited than those of the pro- 
grams focused only on domestic violence. Nationally, there are less than 
twenty LGBT programs, most of which, like the Fenway Violence Recov- 
ery Program, were initially created to respond to anti-LGBT violence and 
have since expanded to include domestic violence.!!? 

As with most domestic violence programs, state and federal sources of 
funding are essential to maintaining the programming of both the GMDVP 
and the Network. Their governmental funding sources include 


e the Network/La Red; 
¢ the Department of Social Services (the primary state source of funds 


for all domestic violence programs in Massachusetts); 
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e the Boston Police Department; 

e the Executive Office of Public Safety (federal); 

e federal funding through the Violence Against Women Act; 

e the Gay Men’s Domestic Violence Project; 

e the Department of Social Services; 

e the Department of Public Health; 

e the Massachusetts Office of Victim Assistance (federal funding through 
the Victims of Crime Act).!7° 


The gender-neutral language of much of the laws and regulations concern- 
ing domestic violence made it possible for the GMDVP to gain access to 
this funding. However, Massachusetts, like the other forty-nine states, does 
not have a shelter for men. In Massachusetts this is because the line item 
regarding shelter services is specific to female victims.!?! Both the GMDVP 
and the Network run safe homes programs, which offer up to fourteen days 
of shelter in volunteers’ homes or in hotels or apartments. The funding for 
these safe homes comes from a line item intended to cover “underserved 
populations.” However, there is no funding for full shelters for these popu- 
lations. After fourteen days, the only option for some survivors, especially 
men, is to enter a homeless shelter. !?7 

The Network says that the most underfunded portion of their programs 
is education and outreach.!*? The GMDVP Boston Pride Survey found 
87 percent of those surveyed did not realize that domestic violence laws 
in Massachusetts apply to same-sex relationships, and 70-75 percent could 
not name any resources for gay male domestic violence victims.!7* This 
perception of lack of services is especially striking in Boston, which is 
unique in the wide range of services it does provide. Clearly, even when ser- 
vices exist, there is a continued need to fund education directed at the LGBT 


community. 


ANTI-LGBT DISCRIMINATION AND ITS IMPACT ON 
SAME-SEX COUPLE FAMILIES 


Discrimination in Employment, Housing, 
and Public Accommodations 


Anti-LGBT discrimination affects not only individuals but also their fam- 


ilies. Discrimination can cause loss of income, denial of health care, and 
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mental anguish. A number of studies have documented widespread discrimi- 


nation based on anti-gay or anti-transgender bias. One study reports: 


54% of respondents in a 2001 statewide survey of lesbian, gay, and bi- 
sexual New Yorkers had experienced discrimination in employment, 
housing, or public accommodation since 1996, with eight percent report- 
ing that they were fired specifically because of their sexual orientation; 
27% also reported being called names such as “faggot” and “dyke” in the 


workplace.!?° 


In 2003, almost half of respondents in a study of transgender people in 
San Francisco said that they had been discriminated against in employment. 
The respondents shared stories of anti-transgender bias affecting hiring, 
promotion, and termination. !?6 In a similar study of transgender women 
in San Francisco, 38 percent reported actually being fired for being trans- 
gender.!?” Thirty-five percent of respondents in a 2003 National Gay and 
Lesbian ‘Task Force survey of residents of Topeka, Kansas, reported receiv- 
ing harassing letters, e-mails, or faxes at work because of their sexual orien- 
tation, and 29 percent had observed anti-gay discrimination based against 
individuals seeking social or government services.!7° 

In a Washington, D.C., study of transgender people, only 58 percent of 
respondents were employed in paid positions. Twenty-nine percent reported 
no annual source of income, and 31 percent reported that their annual in- 
come was under ten thousand dollars. Fifteen percent reported that they lost 
a job due to employment discrimination.!?° Anti-gay employment discrim- 
ination was reported by 33 percent of a national sample of members of the 
National Gay and Lesbian Task Force; the National Latino/a Lesbian, Gay, 
Bisexual, and Transgender Organization; and the National Black Lesbian 


130 


and Gay Leadership Forum. 


Housing Discrimination 


Access to a place to live is an important human right, but same-sex couples 
and LGBT individuals are vulnerable to housing discrimination. When same- 
sex couples search for apartments or homes together, they may be easily iden- 
tifiable as gay or lesbian. Housing discrimination based on sexual orientation 
is banned in the District of Columbia and sixteen states: California, Con- 
necticut, Hawaii, Illinois, New York, New Mexico, Maryland, Massachusetts, 
Maine, Minnesota, New Hampshire, New Jersey, Rhode Island, Vermont, 
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Washington, and Wisconsin. But in many cases, LGBT families have little 
or no remedy when denied a home because of their sexual orientation, 
marital status, or gender identity/expression. In addition, same-sex couple 
families are unable to qualify as a “family” when applying for public hous- 
ing, which decreases their likelihood of being able to access public housing. 
Federal fair housing laws do not protect LGBT people from discrimination. 

In 1977, the Department of Housing and Urban Development (HUD) 
attempted to adopt an expansive definition of family that would have en- 
compassed same-sex couples, but Congress eliminated this provision. In the 
1989 Braschi case, a New York court ruled that a gay man whose partner died 
of AIDS had the right to stay in his rent-controlled apartment under state 
protections against the sudden eviction of family members following the 
death of the person on the lease. Under the Clinton administration, HUD 
policy was not to discriminate on the basis of sexual orientation. It is un- 
clear whether or not that is the policy under the Bush administration. Low- 
income and elder LGBT people are in particular need of affordable hous- 


ing and are especially vulnerable to discrimination. 


The Growth of Nondiscrimination Laws at the Local and State Level 


At the beginning of 2006 nearly half of all Americans, or 48 percent of the 
U.S. population, lived in a city, county, or state with a law banning discrim- 
ination on the basis of sexual orientation.!3! By contrast, a decade ago, in 


132 or state 


1995, only 34 percent of Americans lived in a local jurisdiction 
with a gay rights law. In early 2006, roughly one in three Americans lived in 
a city, county, or state that bans discrimination on the basis of gender iden- 
tity or expression. In 1995, less than 4 percent of Americans lived in a local 
jurisdiction or state with a gender identity nondiscrimination law; in 2000, 
just under 5 percent did. 

As of early 2006, seventeen states banned sexual orientation discrimina- 
tion, and eight of these also banned gender identity discrimination in cer- 
tain areas. Washington, D.C., and more than two hundred towns, cities, and 
counties banned sexual orientation discrimination, and more than seventy 
local jurisdictions banned anti-transgender discrimination. An additional 
eleven states that do not have statewide sexual orientation nondiscrimination 
laws do have executive orders that protect public sector employees against 
anti-gay discrimination; three of these state executive orders also ban gen- 


der identity discrimination. 
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States banning discrimination based on sexual orientation and gender identity/expression (8 states and the District of Columbia) 
Minnesota (1993); Rhode island (1995, 2001)**; New Mexico (2003); California (1992, 2003)**; Hawaii (1991, 2005, 2006)***; Ilinois (2005); 
Maine (2005); Washington (2006); District of Columbia (1997, 2005)"* 
Laws banning discrimination based on sexual orientation (9 states) 
Wisconsin (1982); Massachusetts (1989); Connecticut (1991); New Jersey and Vermont (1992); New Hampshire (1997); 
Nevada (1999); Maryland (2001); New York (2002), 
*An Oregon appellate court ruled that the state law prohibiting sex discrimination in the workplace also covers sexual orientation. 
*"Calfomia, OC and Rhode island first passed sexual orientation nondiscrimination laws, then later passed gender identityexpression laws. 
***in 1991, Hawaii enacted a law prohibiting sexual orientation Gacrimination in employment. in 2005, R enacted a law prohibiting 
sexual orientation and gender/identity/expression discrimination in housing. In 2006, public accommodations protections were added for 
sexual orientation and genden/identity/expression. 
“""" Washington State's law pasted in January 2005 and will be effective June 8, 2006, However, those opposed to the law are gathering signatures 
to put the measure on the statewide ballot in Nov. 2006 and it may not go into effect before the election. 
Note: In addition to these 17 state laws, about 100 municipalities in the 33 states without nondiscrimination laws have local nondiscrimination laws. 


Fig.9. State nondiscrimination laws in the United States as of November 2005. 
Reproduced courtesy of the National Gay and Lesbian Task Force. 


Federal Nondiscrimination Legislation 


The federal gay and lesbian civil rights bill, which would have expanded the 
Civil Rights Act of 1964 to include sexual orientation, was first introduced 
into Congress in 1975 by Bella Abzug, congresswoman from New York. 
This bill was comprehensive and would have outlawed discrimination in 
employment, housing, and public accommodations, as the Civil Rights Act 
did on the basis of race, color, national origin, and other characteristics. 
In 1994, after nearly two decades of frustration over the inability to pass 
the gay rights bill, activists shifted strategy and promoted the Employment 
Nondiscrimination Act (ENDA), a bill that only covered employment and 
exempted small businesses. Though ENDA just barely failed to pass the U.S. 
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Senate in 1996 (on a vote of forty-nine to fifty), it has never passed the 
House and does not appear likely to pass any time soon. In the late 1990s, 
the gay, lesbian, bisexual, and transgender movement split over ENDAS fail- 
ure to include gender identity in its nondiscrimination language. However, 
today there is a consensus among all the major national LGBT rights groups 
in support of a transgender-inclusive federal nondiscrimination bill. 

Since ENDA was introduced into Congress in 1994, a Republican ma- 
jority has blocked any movement on the bill save for the unsuccessful Sen- 
ate vote. Fair-minded lawmakers have passed dozens of sexual orientation 
nondiscrimination laws at the local and state level. Yet the lack of federal 
protections for LGBT people means that most victims of anti-gay or anti- 
transgender discrimination have no recourse in federal court. 

President Bill Clinton issued Executive Order 13087 in May 1998 ban- 
ning discrimination in federal civilian employment on the basis of sexual 
orientation. In the second presidential debate in October 2000, George W. 
Bush, then governor of Texas, expressed opposition to what he called “spe- 
cial rights” or “special protective status” for gays and lesbians, using rheto- 
ric of the anti-gay movement. While Clinton and Vice President Al Gore 
supported ENDA, Bush has expressed his opposition to it. Yet he did not 
revoke the nondiscrimination executive order issued by President Clinton 
in 1998, and the order still bans sexual orientation discrimination in federal 
civilian employment. After a U.S. special counsel questioned whether the 
executive order mandated sexual orientation nondiscrimination in federal 
employment and after references to the law were removed from federal gov- 
ernment Web sites, a Bush spokesperson promised that the administration 


would enforce the executive order against anti-gay discrimination. 133 


The Faith-Based Initiative and Discrimination 
in Employment and Service Provision 


The faith-based initiative, issued as an executive order by President Bush 
in December 2002, authorizes the transfer of federal funds to religious 
institutions to pay for the delivery of a wide range of social services. This 
executive order represents a significant step toward the privatization and 
desecularization of the social service infrastructure in the United States. 
Under the faith-based initiative bill passed in the U.S. House of Represen- 
tatives in 2001 (HR 7), institutions receiving such funding were explicitly 


allowed to discriminate on the basis of religious affiliation. While the Sen- 
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ate bill (S 1924) removed this explicit authorization of discrimination, its 
silence on the issue might have been interpreted by the Department of Jus- 
tice as authorizing such discrimination. Bush issued his executive order af- 
ter the Democratic-controlled Senate failed to pass the bill. Religious dis- 
crimination can serve as a proxy for discrimination based on race, gender, 
and sexual orientation. Under the faith-based initiative, LGBT people 
could be discriminated against in hiring and in the provision of services, and 
religious organizations could justify this as essential to maintaining the 
“religious character” of a program. 

When he signed the executive order in late 2002, Bush issued guidelines 
urging compliance with local and state nondiscrimination laws that go fur- 
ther than federal law. Evidently, however, religious conservatives lobbied the 
Bush-Cheney administration to reverse course. Six months later, in between 
the U.S. Supreme Court’s controversial decisions on affirmative action and 
anti-gay archaic sex laws, the Bush-Cheney White House sent a memo to 
Congress advocating allowing faith-based service providers to ignore local 
and state nondiscrimination laws that include sexual orientation or gender 
identity when hiring for positions paid for with federal funds. 134 

The memo, titled Protecting the Civil Rights and Religious Liberty of Faith- 
Based Organizations: Why Religious Hiring Rights Must Be Preserved and au- 
thored by Jim Towey, director of the White House Office of Faith-Based 
and Community Initiatives, portrays anti-gay and religion-based discrimi- 
nation in hiring for positions paid for with public funds as religious liberty. 
The White House argues that faith-based service providers receiving public 
money should be able to discriminate in hiring for jobs funded by federal 
and state funds. It explicitly says that these providers should be able to dis- 
criminate on the basis of sexual orientation, and it portrays state and local 
gay rights laws as a hindrance to serving the needs of African American and 
Latino urban poor. 

The June 2003 Bush administration memo to Congress argues that 
Title VII of the Civil Rights Act allows religious entities to discriminate in 
hiring. While such discrimination is allowed with private funds, whether or 
not it is legal for faith-based groups to discriminate in employment funded 
by state or federal dollars has not been established. Civil rights and civil lib- 
erties groups ranging from the National Association for the Advancement 
of Colored People to Americans United for Separation of Church and State, 
the American Civil Liberties Union, and People for the American Way 
believe that the Title VII exemption cannot constitutionally apply to jobs 
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that are funded by the federal government. According to these groups, the 
Title VII exemption is constitutionally limited to privately funded positions. 
Indeed, although the Supreme Court has not definitively ruled on this 
issue, at least one federal court has held that it would be unconstitutional 
for a religious institution to invoke the Title VII exemption for a federally 
funded job. 15 

In language reminiscent of George Orwell, the Bush memo justifies its 
encouragement of discrimination by characterizing this policy as “safe- 
guard[ing] the religious liberty of faith-based organizations that partner 
with the Federal government, so that they may respond with compassion to 
those in need in our country.” It portrays state and local nondiscrimination 
laws as “uncertain regulatory waters” that are “simply too difficult and costly 
for many faith-based organizations to navigate.” It ignores the cost of dis- 
crimination to those who are not even considered for employment or are 
fired because they are the “wrong” sexual orientation or religion. It asserts 
that forcing religious groups to hire gay people would be like forcing Planned 
Parenthood to hire people who are antichoice and against birth control. In 
fact, being gay is not a matter of ideology or belief; it is a matter of who 
people are. The Bush administration memo also portrays gay rights laws as 


a hindrance to meeting the service needs of low-income people. 


This hodgepodge of conflicting approaches has led to confusion . . . and 
a consequent reluctance by many faith-based groups to seek support 
from Federally funded programs . . . The real losers are the homeless, the 
addicted, and others who are denied access to a range of effective social 


service providers, including faith-based providers. 


Rev. Eugene Rivers of Boston, an African American minister and commu- 


nity activist, is quoted in the memo as making a similar claim: 


Faith-based organizations must be protected from the kind of discrimi- 
nation that would prevent us from hiring the people who are best equipped 
to fulfill our mission and do the work . . . This discrimination is a viola- 
tion of the civil rights of religious groups and would effectively prevent 


the delivery of services to this country’s black and brown urban poor. 


Faith-based service providers have long played a critical role in providing 
services particularly to African Americans and immigrants who were often 
not able to access other service providers due to discrimination. But until 


charitable choice (a provision of the 1996 welfare reform act and a precur- 
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sor to the faith-based initiative) and the faith-based initiative, religious pro- 
viders had to set up separate, secular 501c3 organizations to administer 
public funds and could not discriminate in hiring or the delivery of services 
funded by public monies. President Bush is seeking to transfer up to eight 
billion dollars a year in federal funds to religious service providers. Allow- 
ing religious groups to discriminate in hiring for jobs funded by federal 
monies could open the door to widespread discrimination on the basis of 
race, religion, national origin, sexual orientation, gender, marital status, and 
other characteristics. Regulatory oversight and professional training stan- 
dards are also greatly diminished.1*¢ 

Already, under experiments with public funding of religious social service 
providers, people have lost or been denied social service jobs in Kentucky 
and Georgia. Two people were fired because they are lesbians, and one was 
denied a job because he is Jewish. Alicia Pedreira, a therapist supervisor em- 
ployed by the state-funded Kentucky Baptist Homes for Children, was fired 
because it became known that she is a lesbian (after a picture of her and her 
lover at an AIDS fund-raiser was entered into the Kentucky State Fair). A 
federal judge ruled that the firing of Pedreira did not violate any laws or 
constitutional principles.!?” Judge Charles R. Simpson III, chief judge of 
the U.S. District Court in Louisville, argued, “The civil rights statutes 
protect religious freedom, not personal lifestyle choices.” 

Lambda Legal Defense and Education Fund filed suit against the United 
Methodist Children’s Home in Decatur, Georgia, in August 2002. Lambda 
charged the home with using state tax dollars to discriminate in employment 
and to “indoctrinat[e] foster youth in religion.”!?8 One lesbian counselor 
was fired “because her sexual orientation conflicted with the Home’s reli- 


»139 


gious teachings, or, as the home said, “her religious beliefs were not in 


conformity with those required,” because she condoned homosexuality.!*° 
A highly qualified Jewish applicant for a psychotherapist position was asked 
to indicate his religion, church, and four references, including one minister. 
During his interview he was told, “We don’t hire people of your faith.” 14 
It is unclear whether they would also refuse to hire an individual who was 
Catholic or of a different Protestant denomination. The United Methodist 
Children’s Home receives 40 percent of its budget from the state of Georgia. 
Lambda Legal also challenged the home’s practice of forcing all the youth 
in its care to attend Methodist religious services and forcing lesbian and gay 
youth in its care to undergo “potentially dangerous intervention therapy” 


based on its religious opposition to homosexuality. 14? 
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To preserve our democracy, the separation of church and state must be 


maintained. The wholesale privatization and desecularization of the social 


service infrastructure in the United States could be devastating for the LGBT 


TALKING POINTS ON 
NONDISCRIMINATION LAWS 


Q. Aren’t sexual orientation nondiscrimi- 


A. 


nation laws special rights? 

No. As Rutgers University Law School 
professor Suzanne Goldberg notes, the 
concept of “special rights” is legally 
meaningless: “no such ‘rights’ ex- 
ist.”143 Nondiscrimination laws simply 
prevent discrimination against every- 
one based on the enumerated charac- 
teristics, such as sexual orientation or 
gender identity/expression, meaning 
that people who are heterosexual and 
nontransgender are also protected by 
these laws. 


. Won’t these laws cause a barrage of 


frivolous lawsuits? 


. No. Opponents of nondiscrimination 


legislation make two conflicting 
claims: (1) discrimination based on 
sexual orientation does not exist, and 
(2) nondiscrimination laws will lead to 
a flood of litigation. A 2002 U.S. Gen- 
eral Accounting Office (GAO) report on 
states’ experience with legislation pro- 
hibiting sexual orientation discrimina- 
tion shows both claims to be false.144 
The GAO report illustrates that although 
individuals have filed discrimination 
complaints, the number of complaints 
is relatively few compared to the total 
number of discrimination complaints 
filed on all bases. The GAO report also 
makes clear that there is no significant 
upward trend in the volume of sexual 
orientation discrimination cases over 
time (see fig. 10).74° Although many 
people experience anti-gay discrimina- 
tion, such claims are a proportionally 
small percentage of the total number of 
discrimination cases and do not over- 
whelm the legal system. 


community and religious minority groups in particular. Counselors and 
social workers who are gay or Jewish may be unable to find employment 
in their field in entire states or regions of the country. Such a phe- 
nomenon threatens basic principles of diversity and cultural pluralism, 
church-state separation, and individual rights that are at the core of the 


American political system. It is anything but compassionate. 


UNEQUAL TAX TREATMENT OF SAME-SEX COUPLES 


Another area where gay people face discrimination is in tax laws. 
Same-sex couples confront significantly different tax burdens than do 
married couples. Specifically, same-sex couples do not enjoy the tax 
exemptions that married couples do with regard to gift taxes and estate 
taxes. Moreover, gay and lesbian partners are liable for taxes on any 
domestic partner benefits they receive. Finally, gay men and lesbians 
face obstacles in claiming their partners as dependents. There are three 


main areas of tax disparity of particular concern: 


1. Married spouses can transfer an unlimited amount of money to each 
other without incurring taxes—unless their spouse is not a U.S. cit- 
izen, under which circumstances they can transfer up to $101,000 
per year without being liable for gift tax. The IRS stipulates, how- 
ever, that a person who transfers more than eleven thousand dol- 
lars to someone who is not his or her spouse is liable to pay a gift 
tax on the amount that exceeds eleven thousand dollars, unless it is 
designated to pay for tuition or medical expenses. 

2. Whereas gift taxes apply to monetary transfers between unmarried 
people while they are alive, the estate tax applies to monetary trans- 
fers between unmarried people in the event that one of them dies. 
Spouses can inherit each other’s estates tax-free. For unmarried 
couples, the value of the estate exceeding $675,000—after 2006, 
$1 million—will be taxed. 

3. Most employees enjoy, tax-free, the health insurance they and their 


spouse or dependents receive from their employer.'*° Same-sex 
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Fig.10. Sexual orientation discrimination cases as a percentage of all discrimination cases in 


twelve states that prohibit sexual orientation discrimination. 
From General Accounting Office, Sexual Orientation—Based Employment Discrimination: States’ Experience 
with Statutory Prohibitions, GAO-02-878R (Washington, DC: General Accounting Office, 2002). 


couples, however, do not qualify as spouses and normally do not 


147 The value of their domestic partner 


qualify as dependents. 
benefits, such as health insurance, is taxable income, paid by the 
employee. This can have significant tax consequences, even to the 
point of making it financially detrimental for an unmarried partner 
to access health benefits. For instance, if the value of the health 
benefits is enough to bump an employee up to the next tax bracket, 
they could pay more for their partner’s benefits than if they acquired 


insurance independently. 


THE COST OF UNEQUAL TREATMENT UNDER 
FEDERAL AND STATE TAXES 


Donna Triggs and Donna Moore are both 54 years old and live in Massachusetts. 
They met in college 36 years ago, have been in a relationship for 7 years, and rent 
a home together. They each have two children from previous marriages, all four of 
whom are adults. A medical technologist, Donna T. had an annual income of about 
$72,000 in 2002. Donna M., a massage therapist, earned about $25,000 in 2002. 
Donna M. is covered under Donna T.’s employer domestic partner health insurance. 
Because in 2002 they were unable to legally marry, both Donnas are considered 
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Fig. 11. Total income tax liability (2002) for Donna T. and 
Donna M. 


single persons in Massachusetts and by the federal Internal Revenue Service 
(IRS). Their combined federal and state income tax liability in 2002 was $19,366. 
If they were able to file a joint federal and state income tax return as a married 
couple, Donna T. and Donna M. would incur a total federal and state income tax 
liability of only $17,189. Because they could not legally marry and because their 
marriage would not be recognized by the IRS, Donna Triggs and Donna Moore 
paid $2,177 more in taxes in 2002, or 13% more, than they would have if they 
could marry and file joint returns. 


Source: T. Dougherty, Economic Benefits of Marriage under Federal and Massachusetts Law 
(New York: Policy Institute of the National Gay and Lesbian Task Force, 2004), 5-6. 


CONCLUSION 


LGBT people and their families are discriminated against in a broad num- 
ber of policy areas, including partner recognition, parenting, and issues 
related to health care and death. In addition, gay youth, children of gay 
parents, and elders face unique obstacles in the major institutions that they 
count on: schools, social services, hospitals, and nursing homes. Reform is 
needed to address these problems and to protect LGBT families. Although 
there have been significant policy advances in recent years, most states 
have also enshrined discrimination in their law by passing anti-gay marriage 
laws. 


One of the areas of most blatant discrimination in family policy is the 
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lack of recognition of same-sex relationships. Even in many “gay-friendly” 
communities, same-sex couples can only assemble a patchwork of rights that 
in no way approaches the range of rights and protections granted to mar- 
ried heterosexual couples and their children. We will discuss issues related 


to partnership recognition in chapter 3. 
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LEGAL PROTECTIONS FOR 
FAMILIES AND CHILDREN 


THE UNITED STATES: 
LAGGING BEHIND ITS ALLIES AND 
NEIGHBORS IN PARTNER RECOGNITION 


Government recognition of same-sex partner relationships has come slowly 
in the United States, especially when compared with other industrialized 
democracies. At the federal level, there have been very few affirmative steps 
taken, such as the Mychal Judge Act of 2002, providing a federal death ben- 
efit to any beneficiary listed in the insurance policy of a police officer or fire- 
fighter killed in the line of duty. Such limited advances are overshadowed 
by the 1996 Defense of Marriage Act, whereby Congress and the president 
defined marriage as exclusively heterosexual and declared that states did not 
have to recognize same-sex marriages conducted in other states.! 

Since May 2004, Massachusetts has offered marriage to same-sex cou- 
ples, as long as they reside in the commonwealth or swear that they intend 
to move to the commonwealth within the next three months. Vermont 
and Connecticut offer “civil unions,”” a policy that grants same-sex couples 
the same rights, privileges, and responsibilities as spouses under state law. 
A civil union is notably less comprehensive than marriage, because it offers 
no federal protections, and with few exceptions, it has not been recognized 
outside Vermont and Connecticut. California has a comprehensive do- 
mestic partnership law, securing many rights and benefits for cohabiting 
same-sex couples. Other states, such as Maine and New Jersey, have set up 
statewide domestic partner registries conferring a variety of benefits to 
same-sex couples. More than a dozen states and hundreds of municipalities 
also provide health benefits to same-sex partners of public sector employees 
and/or offer domestic partner registries to resident gay and lesbian couples.’ 
But four in five states have passed laws restricting marriage to heterosexual 


couples. 
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THE REST OF THE WORLD: A TREND TOWARD 
RECOGNIZING SAME-SEX UNIONS 


Internationally, there is a distinct trend toward recognizing the committed 
relationships of same-sex couples. Governments in Latin America and Africa, 
as well as in Europe and Australia, have gone significantly further than the 
U.S. federal government and most states in granting benefits and responsi- 
bilities to same-sex couples. On March 31, 2001, Holland became the first 
country to end marriage discrimination against same-sex couples. Two years 
later, Belgium followed suit, opening up civil marriage to gay and lesbian 
couples.* Spain became the third country to legalize same-sex marriage, in 
June 2005. Then, the following month, the Canadian parliament approved 
a bill to make same-sex marriage legal throughout the country—the culmi- 
nation of an incremental process of granting marriage rights to same-sex 
couples in different provinces that began in 2003, after an Ontario appeals 
court ruled unanimously that Canada’s Charter of Rights and Freedoms 
mandated equal access to civil marriage for gay men and lesbians. Finally, 
in December 2005, South Africa’s highest court recognized the marriage of 
a lesbian couple and ruled that it is unconstitutional to deny same-sex part- 
ners marriage rights. The South African Constitutional Court ruled that 
parliament must extend marriage rights to same-sex couples within a year 
and that if parliament failed to fulfill this mandate, the laws would auto- 
matically change to recognize marriages between same-sex partners. 
Several European countries offer “registered partnerships” that, with 
few exceptions, provide legal standing identical to marriage. The first such 
scheme went into effect in Denmark in 1989, and the Danish Registered 
Partnership Act has subsequently become a model for other countries seek- 
ing to extend greater protection to their gay and lesbian citizens. During the 
1990s, Norway, Sweden, Iceland, and France were among the European 
countries to adopt laws recognizing same-sex relationships. Germany, 
Finland, Austria, and Luxembourg were among the European countries to 
follow suit in the early 2000s. At the end of 2005, the British government 
began to offer civil partnerships, a registration scheme extending a broad 
range of rights and protections to same-sex couples—and a status largely 
equivalent to marriage in all but name.° 
Outside Europe, Brazil allows same-sex couples to inherit each other’s 


pension and Social Security benefits; Taiwan is considering legalizing same- 
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sex marriage; and Tasmania, one of Australia’s most conservative states, has 
created a broad domestic partnership status.° Worldwide, at least fourteen 
countries, including South Africa, Israel, and the United Kingdom, recog- 
nize same-sex couples for the purposes of immigration. As this pattern of 
reform continues internationally—and especially in light of the increased 
economic and political globalization—the United States will soon be forced 
to decide what consideration it will give to the laws of sovereign nations 
who have extended the right to marry to their lesbian and gay citizens. The 
question will not be limited to tourists whose visits are easily quantifiable 
but will extend to same-sex couples who are employed in the service of their 
countries or by multinational corporations and whose jobs will force them 


to relocate here for long periods. 


THE BENEFITS OF PARTNER RECOGNITION 


Marriage is an institution that has evolved over human history and has come 
to provide a comprehensive package of protections for committed couples. 
The inability to access the institution of civil marriage prevents same-sex 
couples and children of gay and lesbian parents from enjoying many rights 
and forms of economic and emotional security that married heterosexual 
families take for granted. Fairness is a core value in the United States. With 
the increased recognition of the unjust exclusion of a class of people— 
LGBT people in same-sex relationships—from these protections, local and 
state governments have begun to take steps toward rectifying this situation. 
They have offered domestic partnership protections and civil unions as 
alternative means of recognizing same-sex relationships. 

There are distinct advantages to providing formal support to the family 
relationships of gay and lesbian couples (and the same-sex relationships of bi- 


sexual and transgender people) who are in committed same-sex relationships: 


e legal recognition enhances their ability to care for one another, partic- 
ularly in the event of a health emergency or other crisis; 

e formal recognition of same-sex partners and parent-child relationships 
enhances emotional and physical health as well as economic security of 
all family members; 

e children of LGBT parents benefit from increased social acceptance 


and familial support. 
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Marriage has advantages as a comprehensive, default system for the couples 
who participate in it. However, even if marriage discrimination against same- 
sex couples ends, there will be individuals, couples, and families who will not 
want to or be able to participate in the institution of marriage. Whether be- 
cause their family is not based on a committed couple unit, because they are 
philosophically opposed to marriage as an institution, or because they desire 
to have more flexibility in defining their relationships, there are individuals 
who need protections for their families regardless of their marital status. 
Even as ending marriage discrimination is an important step toward creat- 
ing legal equality for families headed by same-sex couples, it is important 
that we acknowledge and support family diversity, including the more com- 
plex ways many LGBT individuals structure their lives, care for their chil- 
dren, and maintain extended family networks. 

Domestic partnership or reciprocal beneficiary laws offer important al- 
ternative systems that should be pursued. In addition, policymakers should 
create various systems for individuals to affirmatively define their family 
relationships. These already exist to some extent: individuals may name 
guardians for their children in the event of their passing, can designate 
health care and legal decision makers in the event of their incapacitation, or 
can use a will to leave their possessions to anyone. However, these protec- 
tions need to be expanded so that people can choose to name other signifi- 
cant individuals as their beneficiaries in different contexts. There also needs 
to be increased education efforts so that people who can benefit from the 


existing protections know how to access them. 


CIVIL MARRIAGE 


... civil marriage is, and since pre-colonial days has been|,] precisely 
what its name implies: a wholly secular institution. 
— Goodridge v. Dept. of Public Health, 440 Mass. 309 (2003) 


Civil marriage is a unique private and public demonstration of love and 
commitment that provides access to an enormous range of familial benefits 
and protections. In 1996, the U.S. General Accounting Office listed 1,049 
ways in which marital relationships are given special treatment by the fed- 
eral government.’ In January 2004, a review by the GAO updated these 
findings, identifying 1,138 federal benefits associated with marriage. There 
are also hundreds of protections, recognitions, and obligations automati- 


cally conferred under state law. 
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As of mid-2006, when this book went to press, same-sex couples can 
marry in only one state—Massachusetts. However, same-sex couples in other 
states, including California, New York, New Jersey, Connecticut, Florida, 
Washington, and Oregon, have sued to acquire the right to marry. These 
cases will be decided over the coming years. In 2005, the California legis- 
lature passed legislation that would legalize same-sex marriage there; Gov- 
ernor Arnold Schwarzenegger vetoed the bill.® 

Because most same-sex couples are denied access to civil marriage, they 
are also deprived of the benefits associated with this institution. The fol- 
lowing list includes some of the protections and responsibilities afforded 


through marriage. 


Health-related rights and benefits 

e Access to employer-provided health care, prescription drug coverage, 
and retirement benefits for family members 

e Access to a partner’s coverage under Social Security and Medicare 

e Ability to take sick or bereavement leave to care for a partner or a 
nonbiological or adopted child 

e Ability to visit or make medical decisions for an ill or incapacitated 
partner 

Increased financial and emotional security 

e Exemption from taxation of gifts, inheritance rights, and shared health 
benefits 

e Right to sue for wrongful death of partner 

e Ability ofa surviving spouse to shelter an individual retirement account 
and 401(k) from early taxation when the other spouse dies 

e Access to pensions, workers’ compensation, or Social Security death 
benefits and spousal benefits 

e Access to the courts in case of divorce 

e Ability to sponsor one’s partner for immigration 

e Protection of one’s home under the Medicaid spend-down provision if 
one partner has to go to a nursing home 

e Cannot be forced to testify against spouse in a court of law 

Protections for children 

¢ Streamlined stepparent adoption and couple adoption processes, cre- 
ating a legal tie to both parents 

e Access to health benefits, Social Security death benefits, and inheritance 


from both parents 
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e Right to maintain a relationship with nonbiological or adoptive parent 
in the event of the other parent’s death 

e Right to financial support and a continued relationship with both par- 
ents should they separate 


In an attempt to achieve some measure of recognition and protection for 
their relationships, many same-sex couples have been forced to spend thou- 
sands of dollars drawing up legal contracts to secure their families—a finan- 
cial burden that married heterosexual couples do not have to confront. Many 
legal protections, including the right to sue for the wrongful death of one’s 
partner, are conferred by law and cannot be secured by drafting legal docu- 
ments or by other private arrangements. 

This unequal treatment particularly burdens the most vulnerable mem- 
bers of the LGBT community. Low-income LGBT families are often un- 
able to afford the hefty price tag that comes with contractual arrangements 
and have few legal options to secure their most cherished relationships. Chil- 
dren are especially vulnerable, often having only limited access to health 
care and economic protections. They are at risk of being severed from 
nonbiological, nonadoptive parents if their parent-child relationship is ever 
challenged. 

Heterosexual relatives of LGBT family members also suffer as a conse- 
quence of discriminatory marriage laws. For instance, the parents of a les- 
bian are denied their legal status as grandparents when the state refuses 
to recognize their daughter’s relationship to her partner and nonbiological 
child. In contrast, a married man is automatically considered to be the legal 
parent of any child born to his wife during the course of their marriage, even 


if he is not the biological parent. 


THE STRUGGLE FOR SAME-SEX MARRIAGE RIGHTS: 
AN OVERVIEW 


In 1993, the Hawaii Supreme Court set off a firestorm of national debate 
when it ruled that it was discriminatory to deny three lesbian and gay 
couples the right to obtain a marriage license. The court’s ruling stipulated 
that the state could only deny marriage licenses to same-sex couples for a 
compelling reason. Three years later, a trial court ruled that Hawaii was 
unable to find such a reason. Judge Kevin Chang, who wrote the trial court’s 


decision, ruled that Hawaii had “failed to establish or prove that the public 
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interest in the well-being of children and families, or the optimal develop- 
ment of children{,] will be adversely affected by same-sex marriages.”? The 
court concluded that gay and lesbian couples must be allowed to marry 
under civil law. In 1998, a trial court in Alaska also ruled that civil marriage 
was a fundamental right that could not be denied to same-sex couples. Res- 
idents of Hawaii and Alaska reacted to these rulings by passing constitu- 
tional amendments defining marriage as a union between a man and a woman. 
The Hawaii legislature then created a “reciprocal beneficiary” law for same- 
sex and other non-married couples—defining a legal relationship associated 
with many fewer rights and privileges than marriage. 

Fearing that legalization of lesbian and gay marriage in Hawaii would re- 
quire other states to extend formal recognition to same-sex couples, con- 
servatives in Congress responded to the Hawaii decision by introducing the 
so-called Defense of Marriage Act.!° DOMA defined marriage as a union 
between a man and a woman. The bill thereby ensured that federal benefits 
would be denied to same-sex couples if, at some point in the future, they 
won the right to marry in any particular state. DOMA also enabled states to 
ignore valid marriages entered into by same-sex couples in other states. The 
bill overwhelmingly passed both houses of Congress in 1996. Following 
DOMAS passage, many state legislatures passed laws to prevent same-sex 
couples from receiving formal recognition.!! In the late 1990s, dozens of 
states passed laws similar to the federal DOMA. 

DOMA effectively circumvented the traditional role of state govern- 
ments in determining who could marry, the process by which couples could 
marry, and the rules for divorce. Until 1996, the federal government always 
accepted state definitions of marriage and used them to set policy for 
spouses and families. Although marriage laws have traditionally varied from 
state to state, couples married in one state have never been required to re- 
marry in another to have their relationship recognized and acquire the 
benefits associated with marriage. The “portability” of marriage has ren- 
dered it unique as a societal institution. 

It is no accident that DOMA and the Personal Responsibility and Work 
Opportunity Reconciliation Act, or the welfare reform act, were passed and 
signed into law within days of each other in 1996. Both same-sex relation- 
ships and welfare “dependency” were decried as a threat to the American 
family and American society.!* Politicians and pundits argued that un- 
married straight people and same-sex couples create families that threaten the 


future of American—and even Western—civilization. During the national 
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debate on welfare that started under the Reagan administration and con- 
tinues into the present, welfare recipients have been portrayed as lazy, self- 
indulgent individuals whose incompetence as parents threatens America’s 
social, cultural, and economic fabric and the “American family.” A 1986 
report by the Reagan administration claimed, “[T]he easy availability of 
welfare in all of its forms has become a powerful force for the destruction 
of family life through the perpetuation of a welfare culture.”!? In 1994, 
Robert Rector of the Heritage Foundation reported that “behavioral” poverty 
continued to grow “at an alarming pace.” He defined behavioral poverty, 
as opposed to material poverty, as “a cluster of severe social pathologies 
including: an eroded work ethic and dependency, the lack of educational 
aspirations and achievement, an inability or unwillingness to control one’s 
children, as well as increased single parenthood, illegitimacy, criminal ac- 
tivity, and drug and alcohol use.”!* In 1995, Mississippi governor Kirk 
Fordice averred, “[T]he only job training that welfare recipients need is a 
good alarm clock.”!° 

In order to address this alleged dysfunctional and destructive “welfare 
culture,” the welfare reform act prioritized—in addition to work—marriage, 
the reduction of out-of-wedlock births, the reinsertion of fathers into fam- 
ilies led by single mothers, and the promotion of mother-father families as 
essential for the successful rearing of children. As Anna Marie Smith notes, 
the welfare reform act “places most of the blame for poverty—and indeed, 
for the entire reproduction of poverty—on what it regards as sexually ir- 
responsible women.” Smith concludes, “Wherever heterosexual women self- 
ishly choose to engage in extra-marital sex or to leave their male partners 
(lesbians have been entirely erased from this imaginary scenario), they are 
engaging in behaviors that will ultimately impose unacceptable costs on the 
rest of society.”!© The DOMA debates were rife with similar themes, paint- 
ing gays and lesbians who want to marry as sexually irresponsible, selfish, 
and a direct threat to civilization. 

Since the federal DOMAS passage, legal scholars have continued to debate 
its constitutionality. Critics maintain that it intrudes on state power, thereby 
violating the Tenth Amendment, which guarantees all unenumerated powers 
to the states. They also contend that the federal DOMA violates the “equal 
protection” clause of the Fourteenth Amendment, by singling out a dis- 
favored minority group—gay men and lesbians—for the sole purpose of 
excluding them from an important civil right. Finally, critics argue that the 
federal DOMA potentially violates the “full faith and credit” clause of the 
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Constitution, which requires states to recognize contracts, including mar- 
riages, made in other states.!7 

Experts argue that DOMA would be unable to withstand the scrutiny of 
the U.S. Supreme Court. But challenging the federal law’s constitutionality 
has required at least one state to permit same-sex marriages and another 
state to refuse to recognize them. This has only been an option since gay 


and lesbian couples began to legally marry in Massachusetts in 2004. 


SAME-SEX MARRIAGE IN MASSACHUSETTS 


In 2001, Julie and Hillary Goodridge and six other same-sex Massachusetts 
couples attempted to acquire marriage licenses from their local town and 
city halls but were denied them. The couples then sued the state’s Depart- 
ment of Public Health, which administers the marriage laws in Massachusetts. 
They argued that the state violated their constitutional rights by denying 
them marriage licenses. 

On November 18, 2003, the Massachusetts Supreme Judicial Court ruled, 
by a vote of four to three, that same-sex couples have a constitutional right, 
under the due process and equal protection provisions of the Massachusetts 
Constitution, to marry the person of their choice. “The marriage ban works 
a deep and scarring hardship on a very real segment of the community for 
no rational reason,” wrote Chief Justice Margaret Marshall in the court’s 
opinion. She continued, “Limiting the protections, benefits, and obliga- 
tions of civil marriage to opposite-sex couples violates the basic premises 
of individual liberty and equality under law protected by the Massachusetts 
Constitution.” 

The court rejected claims, made by some opposed to same-sex mar- 
riage, that allowing same-sex couples to marry would undermine the insti- 
tution of marriage. The court concluded: “Extending civil marriage to 
same-sex couples reinforces the importance of marriage to individuals 
and communities. That same-sex couples are willing to embrace marriage’s 
solemn obligations of exclusivity, mutual support, and commitment to one 
another is a testament to the enduring place of marriage in our laws and 
in the human spirit.” In its decision, the court distinguished between civil 
and religious marriage. It argued that children as well as their parents suf- 
fered from the inability to marry; in this context, it noted the social status 
afforded children of married couples as compared with children of un- 


married parents. 
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The court nevertheless stayed its judgment for 180 days “to permit the 
Legislature to take such action as it may deem appropriate in light of this 
opinion.”!8 In February 2004, the court responded to a question posed by 
the Massachusetts State Senate, asking whether providing Vermont-style 
civil unions would be an adequate means of conforming the state’s laws 
to the court’s opinion. The court’s ruling made it unequivocally clear that 
civil unions would not suffice. They would instead create, in the judges’ 
opinion, an “unconstitutional, inferior, and discriminatory status for same- 
sex couples.” The judges argued that enabling same-sex couples to enter 
civil unions rather than marriages “would have the effect of maintaining and 
fostering a stigma of exclusion that the Constitution prohibits” and “would 
deny to same-sex ‘spouses’ only a status that is specially recognized in soci- 
ety and has significant social and other advantages.” “The history of our 
nation,” wrote the judges, “has demonstrated that separate is seldom, if ever, 
equal,”*? 

The Massachusetts legislature responded to the court’s ruling by sum- 
moning a constitutional convention to debate an amendment that would 
define marriage as the union between one man and one woman. At the end 
of March 2004, the legislature approved an amendment that would prevent 
same-sex marriages in the state and create civil unions for gay and lesbian 
couples instead. But in September 2005, the Massachusetts legislature re- 
versed its position, voting 157-39 against the amendment. Anti-gay activists 
are now trying to garner enough signatures to place an antigay marriage 
amendment on the ballot through citizen initiative in 2008. 

Meanwhile, Massachusetts began issuing marriage licenses to gay and 
lesbian couples on May 17, 2004. Within the first half year or so, some five 
thousand couples married, the majority of them lesbian couples. Because 
of the existence of DOMA, however, Massachusetts same-sex couples who 


marry are currently denied access to all 1,138 federal marriage benefits. 


OTHER MILESTONES IN THE STRUGGLE 
FOR SAME-SEX MARRIAGE RIGHTS 


In February 2004, San Francisco mayor Gavin Newsom asserted that the 
state’s constitution prohibits discrimination against same-sex couples and 
that the San Francisco County Clerk’s Office should begin issuing them 
marriage licenses. Barring gay men and lesbians from marriage “denies 


them more than a marriage license,” said the mayor, who explained, “it pre- 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


Legal Protections for Families and Children * 65 


cludes millions of couples from obtaining health benefits, hospital visitation 
rights and pension privileges.”?° More than four thousand marriage licenses 
were issued before the California Supreme Court told officials to stop issu- 
ing the licenses in mid-March. Several months later, the California Supreme 
Court ruled that the marriages were “void and of no legal effect.”?! 

A lawsuit in San Francisco’s Superior Court is currently challenging the 
constitutionality of California’s marriage law. California voters approved a 
ballot measure in 2000 stipulating that only marriages between a man and 
a woman can be recognized in the state. The California Supreme Court said 
that if this law is found unconstitutional, same-sex couples “would be free 
to obtain valid marriage licenses and enter into valid marriages.”?? Lawsuits 
on behalf of same-sex couples wanting to marry have been filed in states 
around the country, including New Jersey, New York, California, Con- 
necticut, Oregon, and Washington State. 

Inspired by the same-sex marriages in California, gay and lesbian couples 
in other states requested marriage licenses in their own jurisdictions dur- 
ing February and March 2004. Marriage licenses were issued to same-sex 


couples—only to be invalidated—in Sandoval County, New Mexico, , 

Benefits of marriage for same-sex couples 

e Ends discrimination against same-sex 
couples, giving them access to the 
same rights, responsibilities, and 
privileges as opposite-sex couples 


and Asbury Park, New Jersey. Gay and lesbian couples in Ithaca and Ny- 
ack, New York, requested and were denied marriage licenses and have 


subsequently brought lawsuits against the state. In New Paltz, New 


York, Mayor Jason West solemnized the marriages of twenty-five 
same-sex couples who did not have a marriage license. On March 4, 
2004, New York state attorney general Eliot Spitzer ruled that state 
law does not currently allow same-sex marriages to be recorded in the 
state. But he also noted that state law required legally valid same-sex 
marriages conducted in other states to be recognized in New York. 
Officials began issuing marriage licenses to same sex couples in Mult- 
nomah County, Oregon, on March 3, 2004, and continued through 
April 20, 2004, when a judge ordered them to stop. The same judge 
said that the state’s laws preventing same-sex marriage were uncon- 
stitutional and that Oregon must recognize the marriages of gay and 
lesbian couples that have already been performed there. A lawsuit about 
the legality of same-sex marriage in Oregon is currently fast-tracked 
for the state supreme court. In the November 2004 election, however, 
Oregon voters passed a constitutional amendment prohibiting same- 
sex marriage. The legal status of same-sex marriage in Oregon is 


presently unclear. 


Provides numerous economic and social 
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protections to couples and children, 
providing a more secure environment 
for raising children and increasing 
family members’ ability to care for 
each other effectively 


Drawbacks of marriage for same-sex 

couples 

e Does not create protections for families 
that are not centered around an 
amorous couple, such as adult siblings 
raising children or other extended 
family networks 

e Does not increase protections for 
couples who, for personal, religious, 
or philosophical reasons, may find the 
institution of marriage objectionable 
and may choose not to participate 

e May require couples who separate to 
pay thousands of dollars in legal fees 
for divorce 
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TALKING POINTS ON 
MARRIAGE EQUALITY FOR 
SAME-SEX COUPLES 


Q. When gay men and lesbians insist on 
the right to marry, aren’t they demand- 
ing a special right? 

A. No. When gay men and lesbians ask 
for equal access to civil marriage, they 
are asking to be treated equally. When 
a heterosexual couple marries, the 
couple automatically benefits from nu- 
merous policies and laws related to 
marriage. Committed gay and lesbian 
couples are regularly denied these pro- 
tections and, at best, can access some 
of them piecemeal. This discriminates 
against LGBT families and hurts them— 
putting couples and children at risk. 

On the federal level alone, there are 
over one thousand federal benefits 
associated with marriage. In addition, 
hundreds of state, local, and private 
sector rights and privileges are auto- 
matically granted to couples through 
the institution of marriage. Some of 
these include the couple’s being viewed 
as an economic unit (for filing of taxes, 
inheritance purposes, and receipt of 
pensions or Social Security benefits in 
the event of one spouse’s death), pro- 
tections that help the couple stay to- 
gether geographically (immigration 
rights, economic supports during a re- 
location process), health-related rights 
(insurance coverage, visitation and 
decision-making rights), and parental 
recognition (automatic parental status 
in relation to any child born during the 
marriage, simpler adoption processes). 


Q. What about the fact that many reli- 
gions do not allow the marriage of 
individuals of the same sex? 

A. Same-sex couples are seeking the right 
to civil marriage, not religious marriage. 
Many religions, including Reform and 
Reconstructionist Judaism and Unitari- 
anism, already sanctify same-sex mar- 
riages. Furthermore, it is standard 
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ANTI-GAY MARRIAGE LAWS 
AND ANTI-GAY FAMILY LAWS 


The backlash to the Hawaii decision has been felt beyond the federal 
level. Fearing that they could be required to extend formal recogni- 
tion to same-sex couples, many states have passed laws to prevent this 
possibility by explicitly defining marriage as limited to heterosexuals. 
By the end of 1996, sixteen states had laws prohibiting same-sex mar- 
riage. By the end of 2005—just nine years later—thirty-nine states 
had such laws; fifteen of these states went beyond banning marriage 
and also banned more limited forms of partner recognition. 

State anti-gay marriage laws have significant implications for 
same-sex couples. In 2002, a Pennsylvania court used that state’s De- 
fense of Marriage Act to prevent a second-parent adoption from tak- 
ing place. A higher court ultimately overturned this decision. Broader 
anti-gay family laws and amendments in effect in fifteen states threaten 
or explicitly prohibit any kind of recognition of same-sex relationships, 
including civil unions. These laws potentially endanger employer- 
provided domestic partner benefits, joint and second-parent adop- 
tions, the recognition of same-sex couples’ legal contracts, health care 
decision-making proxies, and any policy or document that recognizes 
the existence of a same-sex partnership. In some cases, they also affect 
unmarried, opposite-sex couples. 

Nebraska passed the first broad anti-gay family measure in 2000— 
but the measure was struck down in federal court in May 2005 for be- 
ing too restrictive. Virginia and Ohio passed laws denying any type of 
recognition to same-sex relationships in 2004. Voters in nine states— 
Louisiana, Arkansas, Georgia, Kentucky, Michigan, North Dakota, 
Ohio, Oklahoma, and Utah—passed sweeping constitutional amend- 
ments in November 2004, which prohibit same-sex marriage and 
threaten or ban more limited protections for unmarried couples. In 
2005, voters in Kansas and Kentucky followed suit by passing restric- 
tive anti-gay family amendments. These dangerous laws make same- 
sex partners and their nonbiological children legal strangers. Such 
legislation could cause a child to be torn away from a nonbiological 
parent because a second-parent adoption is not recognized or could 
cause an ill partner to be denied health care because domestic partner 


benefits are eliminated. They are an attempt to negate family bonds 
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and tear families apart, potentially causing great harm to children and 


partners during times of crisis. 


THE FEDERAL MARRIAGE AMENDMENT 


As part of a growing backlash against same-sex marriage, a group of 
federal legislators has begun a campaign to amend the U.S. Constitu- 
tion to define marriage strictly as a union between a man and a woman. 
With this goal in mind, Representative Marilyn Musgrave (R-CO) 
introduced House Joint Resolution 56, otherwise known as the Fed- 
eral Marriage Amendment, on May 21, 2003. In its original form, the 


resolution stipulated: 


Marriage in the United States shall consist only of the union of a 
man and a woman. Neither this Constitution, nor the Constitution 
of any State, nor State or Federal law, shall be construed to require 
that marital status or the legal incidents thereof be conferred upon 


unmarried couples or groups. 


In March 2004, the second sentence of the resolution was revised 
slightly, and the words “nor State or Federal law” were removed. How- 
ever, the effect of the amendment, if enacted, would be largely similar. 
By preventing the recognition of “marital status or the legal incidents 
thereof,” hundreds of thousands of gay and lesbian couples, along 
with unmarried heterosexual couples, would lose vital protections— 
ranging from domestic partnership provisions to the ability to adopt 
and foster parent. 

Before the amendment could be added to the Constitution, two- 
thirds of the House and Senate would have to approve it, then three- 
quarters of the states would need to ratify it. In February 2005, the 
resolution had 131 bipartisan cosponsors. President Bush said that 
he would support the measure in early 2004. An anti-gay marriage 
constitutional amendment was expected to be considered by Congress 


in June 2006, as this book went to press. 


TRANSGENDER PEOPLE IN MARRIAGE 


There are several different ways that transgender people enter into 


marriage. Sometimes, after a heterosexual couple marries, one of the 


practice for states (which are bound by 
secular laws) to recognize marriages 
that some religious traditions disallow, 
such as second marriages after divorce. 
The Roman Catholic Church does not 
recognize divorce, yet divorce is legal 
in all fifty states. However, the ability 
of couples to divorce under secular law 
does not affect the right of the Catholic 
Church to not allow divorces by mem- 
bers of its congregation under church 
law. This distinction is critical. Just as 
the Catholic Church should not be al- 
lowed to dictate divorce policy to other 
Americans, especially to Jews and 
Protestants who are able to divorce 
within their congregations, so conser- 
vative religious groups should not be 
able to dictate that only opposite-sex 
couples can marry under secular, civil 
marriage laws. 


. What about civil unions or domestic 


partnership benefits—don’t these pro- 
vide protections for gays and lesbians? 


. Civil unions and domestic partnership 


are not a substitute for full and equal 
civil marriage. Only two states, Vermont 
and Connecticut, allow same-sex cou- 
ples to enter into civil unions. Although 
civil unions provide many of the same 
rights, benefits, and responsibilities of 
marriage, gay and lesbian couples in a 
civil union are still denied access to all 
of the rights and responsibilities pro- 
vided to married couples by federal 
law. Also, it remains unclear whether 
the benefits and obligations associ- 
ated with civil unions will be recog- 
nized in other states. If a heterosexual 
married couple moves from Vermont to 
Texas, they retain all the benefits and 
supports of marriage. But a lesbian 
couple’s civil union is unlikely to be 
recognized in the same situation. Civil 
unions give gay and lesbian couples 
important rights and protections, but 
not full equality. 

Domestic partner benefits are not 
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universally available. Even where they 
do exist, their comprehensiveness 
varies from state to state, from locality 
to locality, and from employer to em- 
ployer. None are as substantial as the 
benefits associated with marriage, and 
none are portable. Most are limited to 
just a handful of benefits. Domestic 
partner benefits are not a substitute 
for civil marriage. 


. Won’t allowing lesbians and gays to 
marry fundamentally undermine the 
institution of marriage itself? 

. No. The institution of marriage is not a 
static one; it has changed significantly 
over time. Married women used to be 
the legal property of their husbands, 
and interracial marriages used to be 
prohibited by antimiscegenation laws. 
A strong institution endures by accom- 
modating social and cultural shifts; a 
weak one is brittle and easily under- 
mined. Allowing committed lesbians 
and gay men to marry will modify the 
institution of marriage, but it will not 
undermine it. Las Vegas fifteen-minute 
wedding chapels and such television 
shows as Who Wants to Marry a Mil- 
lionaire? cheapen the institution of 
marriage. Same-sex couples who want 
to spend their lives together do not. 


. Since most Americans don’t support 
marriage for gay couples, shouldn’t it 
remain illegal? 
. No. Although no national public opin- 
ion poll yet shows majority support for 
marriage equality, this is not a legiti- 
mate reason to deny equal treatment 
under the law. All people should be 
treated equally because this is just and 
mandated by key provisions of the U.S. 
Constitution and state constitutions. 
They should not be treated equally only 
when to do so is popular and enjoys 
majority support. 

That said, much public opinion data 
indicates widespread support for 
same-sex marriage or at least a sense 
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spouses in the relationship subsequently “comes out” as transgender 
and “transitions” to living as a person of the opposite sex. Alternatively, 
a transgender person transitions prior to entering into a marriage with 
a person of a different sex. Finally, in some jurisdictions, a transgender 
person can legally marry a person of the same sex: this occurs when 
the jurisdictions themselves refuse to recognize a transgender person 
as a legal member of his or her reassigned sex. 

Some state courts have upheld the validity of marriages involving 
transgender people. Both California and New Jersey have case law 
indicating that a transgender person’s sex after transitioning will be 
recognized for the purpose of marriage.”? But in most states, all of the 
paths to transgender marriage are susceptible to legal challenge. Trans- 
gender people in marriages must therefore live with the fear that in times 
of crisis, their relationship will not be recognized—an uncertainty that 
other married couples do not confront. Many high-profile cases have 
revealed the vulnerability of transgender people in marriage. 

Recently, Jiffy Javenella, the legal spouse of Donita Ganzon, was 
denied immigration benefits because Ganzon is a postoperative trans- 
sexual. Ganzon, who was born in the Philippines, underwent sex- 
reassignment surgery over twenty-five years ago, transitioning from a 
man to a woman. The state of California recognized Ganzon’s transi- 
tion, granting her a new birth certificate that indicates her reassigned 
sex. Six years after transitioning, Ganzon became a U.S. citizen. U.S. 
citizens have the right to sponsor their foreign-born spouses for per- 
manent residence. After marrying Javenella, a Filipino who had en- 
tered the country legally in 2001, Ganzon applied to the Department 
of Citizenship and Immigration Services (CIS) to begin this process. 
But in an immigration interview, Ganzon revealed that she was a 
postoperative transsexual. Within a month, the CIS denied Javenella 
permanent residence and revoked his work permit. He is now subject 
to deportation. 

According to the Department of Homeland Security “no federal 
statute or regulation addresses specifically the question whether 
someone born a man or a woman can surgically change his or her sex.” 
However, in a letter to Javenella, the agency cites a CIS memorandum 
from April 2004 noting that it will not recognize “change of sex in or- 
der for a marriage between two persons born of the same sex to be 


considered bona fide.” The memo cites the 1996 Defense of Marriage 
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Act to justify its conclusions. Ganzon and Javenella have filed a suit against 
the CIS, accusing the agency of discrimination.*+ 

‘To minimize the problems that can potentially arise when transgender 
marriages are found invalid, couples are advised to draw up legal agree- 
ments like those drafted by lesbian and gay couples, assigning certain rights 
and privileges to the other partner. Each partner should prepare a will, 
assign medical and financial powers of attorney to the other, and draft a per- 
sonal relationship agreement outlining their mutual rights, responsibilities, 
and expectations, as well as any other issues important to the couple.”° To 
avoid claims of fraud, the agreement should include a statement that the 
nontransgender partner is aware of the transgender partner’s status as 
transgender. Although some states create forms, such as medical power-of- 
attorney forms, that can be used without charge, the cost of drawing up a 
legal agreement with the assistance of an attorney can be prohibitive for 


many low-income people. 


CIVIL UNIONS 


Civil unions are a limited, alternative way for gay- and lesbian-headed fam- 
ilies to formalize their bonds and gain access to legal protections. Vermont 
and Connecticut are currently the only states to offer civil unions to same- 
sex couples. An increasing number of election officials, however, have ex- 
pressed support for civil unions.”° Even President Bush expressed support 
for civil unions one week before the November 2004 presidential election.?7 
Civil unions were created by the Vermont legislature in response to a 
ruling by the state’s supreme court in December 1999. Two lesbian couples 
and one gay couple had filed suit, and the Vermont Supreme Court ruled 
that the state could not legitimately deny the “common benefits” of mar- 
riage to same-sex partners.” Instead of striking down the existing marriage 
law, however, the court commanded the legislature to determine whether 
those benefits should be administered by allowing same-sex partners 


to marry or by some parallel means. The legislature’s response was that it is inevitable. Most Americans 
(66 percent) believe that same-sex 
marriage will be legalized in their life- 
all of the state-conferred benefits, privileges, and responsibilities of time.31 Majorities in Massachusetts, 


“civil unions,” a mechanism by which same-sex couples could receive 


marriage.”° New Hampshire, and New Jersey sup- 
port legalizing same-sex marriage.?? A 
majority of young people nationwide 
(58 percent) support civil marriage for 
in a marriage or other civil union. The parties must not be related by same-sex couples.33 


Any same-sex couple can enter a civil union so long as both indi- 


viduals are eighteen or older,?° capable of consenting, and not already 
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blood to the degree that would prevent them from marriage.** Procedurally, 
the mechanism for forming a civil union in Vermont is similar to that of 
marriage. The couple obtains a license from any town clerk in the state and 
then presents the license to a judge, assistant judge, justice of the peace, or 
clergy member for certification. The form is returned to the town clerk and 
then filed with the Office of Vital Statistics. 

There is no Vermont residency requirement to form a civil union. 
However, civil union dissolution requires residency. Civil union certifica- 
tion entitles the couple to all of the approximately three hundred rights 
and responsibilities conferred to married couples under Vermont law. These 


include 


e health care decision making; 

e inheritance rights; 

e the right to divide property at the end of a relationship; 

e rules related to child custody and visitation; 

e rules related to “standing” as a parent, such as the right to second- 
parent adoption; 

© state tax benefits; 

e the right of a partner or child to make burial decisions; 

e guardianship; 

e the right to utilize state courts formally to dissolve a relationship; 

e protection under domestic violence laws; 


e the ability to bring a wrongful death claim on behalf of a partner. 


Significantly, civil unions grant same-sex partners the same rights, privi- 
leges, and responsibilities as married spouses under state law only. They 
offer no federal recognition and do not entitle lesbian and gay couples to 
any of the federal rights and benefits acquired through marriage.’ Some of 
the benefits of marriage that a civil union cannot offer include federal tax 
benefits, Social Security survivor benefits, access to federal family leave to 
care for a partner, and the ability to sponsor a partner for immigration. In 
general, civil unions are not deemed portable (i.e., a Vermont couple’s civil 
union is not recognized in New Mexico). Also, unlike heterosexual married 
spouses, who can divorce in any state where they reside, the only way for 
parties to a civil union to divorce is to establish residency in Vermont and 
file for divorce there. Even if there were no substantive differences in the 
way the law treats marriages and civil unions, the fact that a civil union 


remains a separate status just for gay and lesbian people represents real and 
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powerful inequality for those who want to marry. Mary Bonauto, the attor- 
ney for the same-sex couples in Goodridge v. Dept. of Public Health, recently 


wrote: 


“Civil unions,” however defined, are not an adequate remedy. By defini- 
tion they are not marriage. Everyone knows that a married person has the 
right to be by his or her spouse’s side no matter what emergency may 
arise. Only a legally married couple has the unique legal status marriage 
confers and which allows marriage to be respected by state and federal 


governments, other countries and third parties like banks and employers.*° 


Vermont’s civil union law went into effect on July 1, 2000. Five years later, 
in December 2004, almost seven thousand couples from around the coun- 
try had registered in a Vermont civil union.?” Connecticut created civil 
unions through its state legislature in April 2005; the law took effect on 
October 1, 2005. In the 2004 presidential election, exit polls showed that 
60 percent of the public supported either same-sex marriage or civil unions 
for same-sex couples. Hunter College political scientist Kenneth Sherrill 


notes: 


Today, the public clearly views civil unions to be a viable alternative to 
same-sex marriage. Some 35% of all voters in the 2004 elections supported 
civil unions, while another 25% supported marriage for gay couples. 
Thirty-four percent of Kerry voters and 36% of Bush voters supported 


civil unions, while 40% of Kerry voters supported same-sex marriage.?® 


In December 2004, People magazine asked President George W. Bush and 
Laura Bush about civil unions: “Is a couple joined by that kind of legal 
arrangement as much of a family as, say, you two are a family?” The presi- 


dent responded, “Of course.” 


Benefits of civil unions 

e Creates a legal status for same-sex couples akin to marriage at the state 
level, with a comprehensive, parallel package of rights, benefits, and 
obligations 

e Increases protections for same-sex couples and decreases their unequal 
treatment in several important areas 

Drawbacks of Vermont’s civil union law 

e Creates a second-class status for same-sex couples, thereby perpetuat- 


ing bias and infringing on their equality and dignity 
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TALKING POINTS ON 
CIVIL UNIONS 


Q. Why should same-sex couples be 


A. 


allowed to enter into civil unions? 
Same-sex couples and their children 
are denied opportunities for recogni- 
tion and support that are automatically 
granted to the families of married het- 
erosexuals. Civil unions are a way of 
protecting same-sex couples and their 
children. 


. Why do the families of same-sex 


couples need protection? What type 
of protections do civil unions provide? 


. Civil unions protect families in many of 


the same ways marriage laws do, in the 
realms of health care, parenting, and 
securing close relationships in times of 
crisis, such as illness or death. When re- 
lationships are not recognized, families 
are vulnerable to being torn apart or to 
experiencing financial or emotional 
hardship. A child can be unjustly sepa- 
rated from a parent, a woman can be 
deemed a stranger to her incapacitated 
partner, a distant relative can claim in- 
heritance rights over those of a life part- 
ner, and a child can be denied health 
care coverage because his legal parent 
is not employed. In Vermont, state laws 
pertaining to married couples apply 
equally to members of a civil union in 
all areas, including adoption, taxation, 
inheritance, and hospital visitation. 


. Why are civil unions needed? Don’t 


comprehensive domestic partnership 
policies provide many of these same 
benefits? 


. Domestic partnership policies vary 


hugely. They often only provide work- 
related benefits, such as health insur- 
ance coverage. Only the state of Cali- 
fornia provides comprehensive 
domestic partnership benefits. Short 
of marriage, civil unions provide the 
most extensive protections for same- 
sex couples in the United States. 
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e Does not make civil unions portable across states 

e Makes partners living in Vermont eligible for state benefits only, not 
for federal benefits 

e Creates an awkward situation where the parties to the civil union 
are considered to be spouses for state, but not federal, purposes;*? 

allows continued discrimination, for example, under immigration 

policy, federal taxes, Social Security, and Medicaid. 


e Does not include opposite-sex couples who choose not to marry 


DOMESTIC PARTNERSHIPS 


Domestic partnership refers to a range of policy and statutory meth- 
ods for recognizing the nonmarital relationships of both same-sex and 
opposite-sex couples. The term domestic partner was coined to describe 
an identifiable group of loving and committed, cohabiting couples 
whose relationships were more akin to a marriage than to a relation- 
ship between roommates or friends. Domestic partnership benefits 
reflect the idea that unmarried couples and their children are families 
and deserve the same supports routinely provided to married couples 
and their children. 

Domestic partnership originated in workplace settings in the early 
1980s as lesbian and gay employees, along with unmarried hetero- 
sexual couples, sought to broaden workplace benefits policies and make 
them more inclusive. By the 1990s, hundreds of companies offered 
benefits to their employees’ same-sex partners. Domestic partnership 
also became a vehicle by which state and municipal governments could 
provide limited recognition to unmarried couples through registries. 
Most city laws and policies related to domestic partnership were in- 
tended primarily to allow unmarried city workers to obtain health 
insurance and other benefits for their partners. However, several cities 
branched out to allow residents or anyone else in a nonmarital rela- 
tionship to register with the city. Registries work differently in differ- 
ent places; while most convey little more than a symbolic recognition 
of the relationship, such cities as New York go beyond the employment 
context to ensure that city law and policy acknowledge domestic part- 
ner relationships in many ways.*° 

The domestic partnership benefits and plans that are offered to em- 


ployees’ families vary from workplace to workplace. They can include 
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¢ medical benefits, including dental and vision care; 
e dependent life insurance; 

e accidental death and dismemberment benefits; 
è tuition assistance; 

e long-term care; 

e day care; 

e flexible spending accounts; 

e bereavement and sick leave; 

e adoption assistance; 

e relocation benefits; 

e child resource and referral services; 

e access to employer recreational facilities; 

e participation in employee assistance programs; 


e inclusion in employee discount policies.*! 


DOMESTIC PARTNERSHIP IN CALIFORNIA 


The state of California provides the most extensive range of domestic 
partner benefits. California first established a statewide registry for do- 
mestic partners in 2000. Initially, this provided registered partners with 
hospital visitation rights and extended health insurance coverage for certain 
public sector employees.” These rights were expanded in 2002 to include 


rights for partners to 


e collect employment benefits, to the same extent as spouses, when they 
voluntarily quit a job to relocate with their domestic partner; 

e use sick leave to care for a partner or partner’s child; 

e file disability benefits on behalf of an incapacitated partner; 

e have the cost of domestic partner health benefits excluded as taxable 
income for purposes of state taxation; 

e make medical decisions for an incapacitated partner or act as a conser- 
vator (one who is appointed by a court to manage the estate/assets of 
a protected/incompetent person); 

e sue for wrongful death or for infliction of emotional distress; 

e adopt a partner’s child using the stepparent adoption process; 

e continue health coverage for surviving domestic partners and children 
of retired state employees; 


e inherit a share of a partner’s property as next of kin (or interstate heir) 
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if the partner dies without a will or other estate plan (as of July 1, 
2003);#3 


e take up to six weeks of paid leave from work to care for a new child or 


sick family member if one is participating in the state-paid family leave 


insurance plan (as of July 1, 2004). 


In January, 2005, Assembly Bill 205, the California Domestic Partner 


Rights and Responsibilities Act of 2003, went into effect. The new law 


stipulates, 


Benefits of adopting CA-style domestic 
partner registry law 


e Decreases the unequal treatment of and 


provides significant protections for 
same-sex couples in many important 
areas 

e Creates a legal status for the coupled 


and family relationships of lesbians and 
gay men that will heighten the standing 


of their relationships in other contexts, 
such as the courts and administrative 
agencies 

e Extends social affirmation to same-sex 
relationships, which has an effect on 
how family, coworkers, neighbors, and 
colleagues regard the relationship 


Drawbacks of CA-style domestic partner 

registry law 

e Still requires registered domestic part- 
ners to file individual, rather than joint, 
state income taxes 

e Does not provide increased access to 
federal rights, such as Social Security 


benefits, veteran’s benefits, or immigra- 


tion rights 
e Due to incremental approach, leads to 
confusion among the couples and the 


public regarding what rights and protec- 


tions are in place over the course of 
time 

e Not available to heterosexual unmar- 
ried couples who are under the age of 
sixty-two 


Registered domestic partners shall have the same rights, protec- 
tions, and benefits, and shall be subject to the same responsibilities, 
obligations, and duties under [California state] law, whether they 
derive from statutes, administrative regulations, court rules, gov- 
ernment policies, common law, or any other provisions or sources 


of law, as are granted to and imposed upon spouses.** 


Domestic partners in California are now financially responsible for 
each other’s living expenses and debts. They are subject to the state’s 
community property system and have access to the courts to enforce 
property divisions in the event of a breakup. 

A child born to one parent in the context of a registered domestic 
partnership in California will automatically be considered the child of 
the second parent. Parents adopting during the relationship will still 
be able to use the stepparent adoption process. They can sue for al- 
imony and child support if their relationship ends. 

While same-sex couples who decide to terminate a Vermont civil 
union or a Massachusetts marriage must live in the state where the re- 
lationship was originally legally recognized, those ending a California 
domestic partnership may live out of state. When entering a Califor- 
nia domestic partnership, both parties agree to be bound by the state’s 
laws should their relationship end. “A family is a family not because of 
gender but because of values, like commitment, trust and love,” said 
former California governor Gray Davis upon signing Assembly Bill 205 


into law. 


DOMESTIC PARTNERSHIP BENEFITS ELSEWHERE 


In addition to California, Maine and New Jersey have also enacted state 


laws giving domestic partnerships varying degrees of protections. New 
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Jersey law now requires that a same-sex domestic partner be treated as a 
dependent for purposes of administering certain retirement and health ben- 
efits. The law does not specifically require private employers to offer health 
insurance coverage for domestic partners, but it does require insurance 
companies and HMOs to offer policies that cover domestic partners. Maine 
law enables partners of same-sex couples to have guardianship over each 
other if one becomes sick or injured, to act as next of kin when making 
funeral arrangements, and to have inheritance rights. 

Domestic partner benefits are generally employment-related. In addition 
to California and New Jersey, nine states—Connecticut, Illinois, lowa, New 
Mexico, New York, Oregon, Rhode Island, Vermont, and Washington State— 
provide domestic partner health benefits to partners of public employees. 
Several dozen municipalities also provide these benefits to public employees. 

At least 130 cities, local governments, and quasi-government agencies 
offer domestic partner benefits, and the majority provide these benefits to 
both same- and opposite-sex couples. These include Berkeley, California; 
Denver, Colorado; Atlanta, Georgia; Iowa City, Iowa; Brookline, Massa- 
chusetts; Takoma Park, Maryland; Ann Arbor and Kalamazoo, Michigan; 
Minneapolis, Minnesota; Ithaca and New York City, New York; Pittsburgh, 
Pennsylvania; Seattle, Washington; and Madison, Wisconsin.*? Many other 
jurisdictions have considered instituting such laws. 

In addition to state and local governments, thousands of private com- 
panies in all fifty states provide domestic partner benefits. These include 
General Motors, Ford, Citigroup Inc., Chevron Texaco, IBM, Verizon, 
AT&T, Boeing, Bank of America, J. P. Morgan Chase, Fannie Mae, Hewlett 
Packard, and Morgan Stanley. Many colleges and universities, nonprofits, 
and labor organizations also offer domestic partner benefits. 

A small number of employers, including Bank of America and the local 
Catholic Charities of San Francisco, have chosen to extend benefits to any 
designated member of an employee’s household, including a relative or 
friend. A broader definition of domestic partner creates more flexibility for 
the employee and takes into account a wider range of family relationships. 
It offers greater security to many more nontraditional families, enabling, for 
example, two single sisters who cohabitate and raise their children together 
to provide health insurance and other benefits for each other and their chil- 
dren. Unfortunately, some plans limit their scope by requiring that bene- 
ficiaries who are not spouses or intimate domestic partners are dependents 


according to the Internal Revenue Service’s definitions.*° 
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Typically, nonsalaried benefits constitute around 30 percent of a worker’s 
compensation and include such things as health and life insurance, tuition 
benefits, and retirement benefits.” Domestic partner benefits may there- 
fore be considered an issue of equal pay for equal work. Unfortunately, 
however, domestic partners are economically discriminated against, as their 


benefits are taxed as income whereas spousal benefits are not. 


EQUAL BENEFITS ORDINANCES 


An equal benefits ordinance (EBO) or a contractor law usually requires pri- 
vate companies doing business with a city government to provide domestic 
partners of employees with the same benefits as spouses of employees. San 
Francisco was the first city to implement such a law, in 1997.48 San Fran- 
cisco supervisor Michael Yaki discussed the rationale behind the ordinance: 
“In terms of us giving out our public dollars, we don’t want to give them to 
people to discriminate. It’s as simple as that.”*? According to a 1999 report, 
the law was directly responsible for the decisions of more than two thou- 
sand employers to offer domestic partner benefits. The law also had the ef- 
fect of increasing—more than tenfold—the number of insurance companies 
in California offering domestic partnership benefits. The law withstood two 
legal challenges,*° and other cities and counties have subsequently imple- 
mented similar laws. Other jurisdictions with EBOs include Seattle and 
Tumwater, Washington.°! The state of California has passed a ground- 
breaking state-level law enabling employees of businesses with state con- 
tracts to get benefits for their domestic partners on virtually the same terms 


as married couples. 


RECIPROCAL BENEFICIARIES 


The term reciprocal beneficiaries has been adopted by two states, Hawaii and 
Vermont, as a means of creating a legal status for people who are involved 
in close relationships but cannot legally marry. Hawaii’s reciprocal benefi- 
ciary law, in its original form, provided very extensive coverage: reciprocal 
beneficiary status was extended to certain blood relations, such as a widowed 
mother and her unmarried son, as well as to same-sex partners. By contrast, 
Vermont’s reciprocal beneficiary law provides relatively little coverage. Also, 
the Vermont law does not extend to same-sex couples, as they have the op- 


tion of entering into civil unions. 
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The concept of reciprocal beneficiary status grew out of the Hawaii leg- 
islature’s attempt to derail Baehr v. Lewin, the court case that seemed to be 
on a clear path toward ending marriage discrimination against same-sex 
couples.°* When the legislature put a constitutional amendment before the 
voters “to reserve marriage to opposite-sex couples,” they simultaneously 
passed a law creating the concept of reciprocal beneficiaries. This law es- 
tablished a registry for those couples that qualified for the new status, and 
it extended as many as sixty benefits to those who registered.°? 

Reciprocal beneficiaries are defined as individuals in a close relationship 
who are legally prohibited from marrying one another. They must be at least 
eighteen years old, unmarried, and not in another reciprocal beneficiary 
relationship. They need not live together. In the four-year period between 
July 1997, when the law went into effect, and August 2001, the health de- 
partment recorded 592 registrations for reciprocal beneficiary status, with 
twenty-seven terminations.°+ 

Initially, health and life insurance and retirement benefits were available 
to registered beneficiaries of state employees. But the Hawaii legislature re- 
fused to renew portions of the law that expired in June 1999.°> Currently, 
the reciprocal beneficiaries law provides much more limited rights, includ- 
ing workers’ compensation, inheritance without a will, protection under 
domestic violence laws, and standing to sue for wrongful death of a part- 
ner.°© Reciprocal beneficiaries have not been granted tax privileges under 
state law, rights to property distribution and support upon termination of 


the relationship, or parenting privileges, such as joint adoption. 


Vermont 


Tucked in at the very end of Vermont’s groundbreaking civil union law is an 
adaptation of the equally groundbreaking Hawaii reciprocal beneficiary law. 
Though much narrower in scope than the Hawaii law, the Vermont provi- 
sion recognizes that certain family privileges and benefits should be avail- 
able to individuals who are committed to supporting one another but are 
unable to marry. The Vermont law also represents an attempt to respond to 
the volatility associated with the state’s supreme court decision that same- 
sex couples have an equal right to the benefits of marriage under the state 


constitution.°” 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


78 x Policy Issues Affecting LGBT Families 


While Vermont’s reciprocal beneficiaries policy does not apply to couples 
who are able to enter into either civil unions or marriages, it does provide a 
possible framework for other jurisdictions contemplating extending some 
form of recognition to same-sex couples. To register as reciprocal benefici- 
aries in Vermont, two people must be related by blood or adoption to the 
degree that bars them from marriage or civil union. Entering into a mar- 
riage or civil union automatically terminates the reciprocal beneficiaries 
relationship. For instance, a person cannot be simultaneously in a civil 
union with their partner and in a reciprocal beneficiary relationship with 
their sibling. 

Under Vermont law, the rights of reciprocal beneficiaries are limited 
primarily to the health care context. Reciprocal beneficiaries can visit each 
other in the hospital and make medical decisions for each other. They can 


also dispose of a cobeneficiary’s remains and make anatomical gifts. 


TREATMENT OF SAME-SEX UNIONS 
IN THE EVENT OF A BREAKUP 


Marriage and civil unions are structured to enable the courts to oversee 
the dissolution of relationships. The goal, in part, is to ensure the equitable 
division of property when a couple separates. With the exception of Vermont, 
California, and now Massachusetts, no state has adopted comprehensive 
legal provisions to govern the division of property between separating un- 
married couples. Disputing unmarried partners have typically had to base 
their claims of financial and personal obligation upon actual, verbal, or de 
facto contractual arrangements. But since contract law is usually applied in 
the realm of business and property, its translation to the world of human 
relationships and emotions is imperfect. Historically, courts have been re- 
luctant to enforce contractual agreements between unmarried people in a 
sexual or intimate relationship, although this situation has begun to change 
in recent years. 

Many same-sex couples with the financial means to do so have hired 
lawyers to draft contractual agreements governing the terms of their fi- 
nancial relationship while they remain together and regulating the division 
of their property in the event of separation. When a same-sex couple has 
entered a written contract of this sort, even conservative courts have upheld 
them as long as the contract strictly relates to the couple’s finances and not 


to their personal relationship.** Most couples, however, do not have formal, 
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written contracts governing their separation and property agreements. 
Since the California Supreme Court opened the door to recognizing verbal 
and de facto agreements between nonmarital opposite-sex partners in the 


5? some courts have gradually started to enforce 


case of Marvin v. Marvin, 
oral agreements between same-sex partners.©° If, however, a nonmarital 
partner cannot prove even an oral agreement but, rather, must rely solely 
on the existence of a cohabiting relationship and an implicit agreement to 
share finances, courts generally refuse to apply other legal theories to 
same-sex couples at the end of a relationship.°! Courts have been divided 
when confronted with parenting agreements written to reflect the inten- 
tions of a separating couple. Some courts have treated these agreements as 
irrelevant,°? while others have seen these agreements as evidence that the 


biological or adoptive parent wanted their partner to have a parentlike re- 


lationship to the child.° 


IMMIGRATION POLICY AND 
BINATIONAL SAME-SEX RELATIONSHIPS 


Unlike binational heterosexual couples, binational same-sex couples 
face substantial hurdles to building a life together in the United States. 
Heterosexual partners involved in binational relationships can simply 
marry, achieve immigration status, and enjoy the benefits this status 
provides—including the legal right for the foreign partner to find em- 
ployment in the United States. The current prohibition barring U.S. 
citizens from sponsoring their same-sex partners for immigration pur- 
poses places an enormous burden on couples in binational relationships, 
causing them to live in constant fear that the foreign partner will be 
deported. In some instances, this can mean deportation to a country 
where LGBT people are repressed by the government or live at great 
risk of persecution. Moreover, because the foreign partner in a same- 
sex relationship is often unable to secure employment in the United 
States, these couples often live under tremendous economic pressure. 
Without economic resources, even the few avenues available to some 
couples to stay together legally through work and other visas become 
inaccessible as they are unable to pay the necessary legal fees. 

To remedy this situation, in 2000, Congressman Jerrold Nadler 
introduced the Permanent Partners Immigration Act. This bill would 


amend numerous sections of the Immigration and Nationality Act— 
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Advantages of relying on contractual 

agreements 

e Allows flexibility for individual couples 
to create their own distinct terms for 
governing their relationships 


Disadvantages of relying on contractual 

agreements 

e Does not address rights and protections 
that cannot be acquired through con- 
tract, including the right to sue for 
wrongful death in the event of a loved 
one’s death, the right to file taxes 
jointly, and the right of a stepparent 
to adopt 

e Tends to favor the partner with most 
power and resources in the relationship 

e Inevitably results in inconsistent rulings 
because the law is still unformed, caus- 
ing many deserving partners great finan- 
cial hardship 

e Not feasible for many unmarried part- 
ners who lack the financial resources to 
seek legal representation to assist with 
the drafting or enforcement of contrac- 
tual agreements 
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the federal law that governs immigration to the United States—to allow 
U.S. citizens in same-sex relationships to sponsor their partners for perma- 
nent residence. According to Nadler, “The bill is simply a matter of com- 
mon sense and fairness,” as it is inappropriate for “the government to tear 
apart committed and loving couples.”°* Senator Patrick Leahy introduced 


companion legislation in the U.S. Senate on July 31, 2003. 


FORCED TO MOVE TO CANADA TO STAY TOGETHER 
A Profile of Charles Zhang and Wayne Griffin 


Charles Zhang met Wayne Griffin over the Internet in 1998. Charles was very im- 
pressed that the New Hampshire native fluently communicated using “Ping Yin,” 
Chinese words written with English letters. Wayne had spent several years in 
China as a missionary and a teacher. They decided to meet up in New York City, 
where Charles, a native of the Chinese province Hainan, was living under an H1-B 
work visa. Charles was excited to find a friend who understood his culture and 
language, and when they met, he says, “It didn’t take me very long to realize this 
was the person with whom | wanted to spend my time and share my life.” 

Wayne decided to leave his home and family in New Hampshire to move to New 
York. He found a job as a training manager on Wall Street, and in February 1999, 
the couple moved in together. “We were so overjoyed by our relationship that we 
spent weeks painting and decorating our new home,” says Wayne. “We thought 
life from then on would be ‘happily ever after.” 

The couple was determined to stay together and expected to be able to do so 
because Charles’s boss had sponsored him for a green card. Unfortunately, he 
also began adding more and more responsibilities to Charles’s already over- 
whelming workload. The situation was becoming unsustainable, as Charles was 
supposed to be managing two separate and unrelated departments: shipping 
and credit. Each day, he considered quitting but stayed on in the hopes the situa- 
tion would work out. He then discovered from an attorney that the amount he was 
getting paid was just one-half to a third of what his job title required and so his 
green card application was unlikely to be approved. 

The sole route Charles and Wayne had to staying in the United States together 
was quickly becoming infeasible. “I realized it was almost impossible to go on like 
that,” Charles says. When Charles initially came to the United States, he did not 
come to Stay long term. “I used to be a college teacher in China and | had a good 
life, good income, and respect,” says Charles. “The only reason | decided to stay 
was | felt | was more free as a gay person. After | met Wayne | became more deter- 
mined to stay in the States. | wanted to live with him.” 

They were quickly feeling more and more hopeless. They wrote hundreds of let- 
ters to congresspeople and senators but got no response. In the summer of 1999, 
Wayne and Charles saw a flyer from the Lesbian and Gay Immigration Rights Task 
Force. The couple contacted the group about their predicament, and the group 
suggested they pursue moving to Canada. After looking into it, the couple decided 
that Charles, who had more education and so would be more likely to qualify un- 
der Canada’s point system, should apply first. The couple then contacted a lawyer 
who had previously worked for Canadian immigration. She recommended that 
Wayne also apply and that they send a letter explaining their relationship. 
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In April of 2000, Charles finally quit his job and returned to school, even 
though they had not yet heard about their applications. In August they received 
letters inviting them for interviews at the end of October. Charles and Wayne took 
great care in preparing for their interviews, practicing answers to various ques- 
tions and dressing appropriately. Their lawyer said they should have no problems. 
Everyone was very optimistic. Unfortunately, the couple was interviewed by an in- 
famously difficult immigration agent. She quickly told Charles that he did not have 
the appropriate job qualifications, even before he had described the work he had 
done. Wayne’s interview was even more brief. “That was the darkest day of our 
lives,” says Charles. “We became numb. We didn’t know what to do.” Fortunately, 
their lawyer—who was shocked by their treatment—recommended they write an 
account of their experience that she forwarded to the Consulate General. Their 
applications were approved two weeks later. 

Wayne quit his job and the couple moved to Toronto in February of 2001. 
Though they are pleased to have legal status that allows them to stay together 
without fear of expiring visas and deportation, the transition has not been easy 
for them. Both of them have made significant sacrifices, not the least of which 
was moving away from Wayne’s family and starting from scratch in rebuilding 
their careers. After over a year and a half of frustration in the employment arena 
in Toronto, Charles and Wayne have decided to start a photography and video 
business together. 

Discrimination has been a significant impediment for the couple. “I hate to say 
this,” says Charles, “but it is probably true that because I’m Asian, it’s been much 
harder for me to find a job—even survival jobs at hotels and coffee shops. Wayne 
and | would both walk in together and Wayne was the only one to ever get called 
back. At job fairs, people would talk to Wayne, giving him suggestions. | never got 
anything.” Charles only had one informational interview in his field. It was going 
very well until the interviewer asked Charles if his wife was working. “I was honest 
with him,” Charles says, telling the interviewer of his relationship with Wayne. 
“His face changed right then and that was the end of it.” Of their situation, Wayne 
says, “It feels very strange to have to leave a country that is supposed to bea 
leader in human rights . . . The last time | did my taxes, | felt a lot of anger. | was 
forced to pay for a government that would rather have me leave than help me to 
keep my family together. When | think about trying to work with my own country 
to obtain rights that | should have, | feel that it would be more useful to try and 
push a mountain into the sea with my bare hands.” 

Source: Adapted from S. Cahill, M. Ellen, and S. Tobias, Family Policy: Issues Affecting Gay, Les- 


bian, Bisexual, and Transgender Families (New York: Policy Institute of the National Gay and 
Lesbian Task Force, 2002). 
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THE INTELLECTUAL HISTORY OF FAMILY 
A Contested Discourse within the LGBT Movement 


The debate about whether to allow same-sex couples to marry has emerged 
as a major political issue in the United States, as evidenced by the rhetoric 
surrounding the 2004 election campaign and the ongoing attention paid to 
same-sex marriage in the mass media. Pundits frequently proclaim that if 
lesbians and gay men win the right to marry, gays will have won the “cul- 
ture wars.” But such assertions are grossly inattentive to the debates that 
have dominated discourse in the LGBT community itself over the last thirty 
years. For many in this community, the current centrality of gay marriage 
to LGBT politics is both unexpected and undesirable. Indeed, that the issue 
of gay marriage now dominates the community’s policy agenda indicates to 
some that gays have lost, rather than won, the culture wars. Other commu- 
nity members argue that winning the right to gay marriage will not consti- 
tute a victory in the culture wars. The eradication of homophobia requires 
pervasive social transformation. Entrenched hostility to gay men and lesbians 
will not be obliterated through legal change and institutional access alone. 

In this chapter, we will discuss the ways in which marriage has always 
been a controversial, contested terrain for gay men and lesbians. Among the 


intellectual and political currents we will address are 


e the 1970s emphasis that gay liberation will only be achieved as a by- 
product of women’s liberation and the eradication of gender roles; 

e the development ofa “queer” politics that validates sexual diversity while 
challenging heteronormative institutions; 

e the reenvisioning of family through the recognition of functional 
relationships; 

e the emergence of conservative voices in the LGBT movement; 


e the pursuit of formal equality through strategies based on civil rights. 


These intellectual currents, which shaped the dominant discourse in the 
LGBT community from the 1970s through the 1990s, are neither chrono- 


logically nor discursively discrete. But separating them out is useful—and 
83 
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in fact necessary—for understanding many of the current responses to 
marriage by the LGBT community. Throughout this chapter, we will dis- 
cuss some of the dominant intercommunity critiques of these intellectual 
and political currents. In chapter 6, we will discuss contemporary scholarly 


writing about same-sex marriage. 


WOMEN’S LIBERATION AND GAY LIBERATION 


When, in February 2004, San Francisco City Hall threw open its doors 
and throngs of gay and lesbian couples rushed in to marry, it came as a 
shock to many. During the 1970s and early 1980s, in the heyday of gay lib- 
eration, marriage was the last thing on many lesbian and gay activists’ minds. ! 
Lesbian scholar Paula Ettelbrick strenuously argued, “marriage runs con- 
trary to two of the primary goals of the lesbian and gay movement: the 
affirmation of gay identity and culture and the validation of many forms of 
relationships.”? Furthermore, sexual revolution aimed to create sexual free- 
dom, and marriage was antithetical to this goal. 

Many activists in the gay and lesbian liberation movement derived their 
conclusions about the undesirability of marriage from second-wave radical 
feminism. Paramount among radical feminist arguments was the assertion 
that we live in a patriarchal world—a society thoroughly structured by male 
dominance. Patriarchy represents the world as divided into two distinct 
sexes. In this dichotomized universe, the female is defined by the absence 
of typical male qualities: he is autonomous, while she is dependent; he is 
competitive, while she is nurturant; he is identified with the public sphere 
of citizenship, while she is identified with the private sphere of domesticity; 
he is associated with the positive, while she is associated with the negative. 
Radical feminists assert that these gender roles subordinate women while 
eroticizing inequality and male dominance. Likewise, gender roles oppress 
both lesbians, who resist “the female sex role of sexual passivity and the 
servicing of men,” and gay men, who challenge “everything that masculinity 
typically connotes, including sex with women.”? 

Marriage reproduces both patriarchy and the bifurcated gender roles that 
characterize it; hence, it is a personal relationship with profound political 
implications. The structural pervasiveness of male power means that the 
liberal dichotomy between a political, public sphere and an apolitical private 
sphere is a false one; there is no clearly demarcated boundary between the 


personal and the political. The power dynamics underlying marriage reveal 
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the fallacy of the liberal distinction. Scholar Carole Pateman observes that 
the persistence of male dominance means that women cannot decide to enter 
marriages as “free” and “equal” individuals. Moreover, marriages themselves 
are circumscribed by the state in ways that diminish individual freedom, 
since only two people of the opposite sex can marry. The state then assigns 
these partners the ascriptive roles of husband and wife. Indeed, marriage 
is a distinct and distinctively gendered form of contract. As Pateman notes, 
it entails the performative act of saying “I do,” but thereafter it “can still be 
invalidated unless another act is performed . . . the sex act.” Pateman con- 
tinues, “Not until a husband has exercised his conjugal right is the marriage 
complete.”* Marriage therefore reinforces men’s freedom and women’s 
subordination. 

Gay liberationists shared the radical feminist critique of marriage as a 
gendered institution. Lesbian legal scholar Nancy Polikoff maintained that 
marriage by lesbians and gay men would be unlikely to undermine stereo- 
typical gender roles and would merely serve to valorize the institution of 
traditional marriage. “The desire to marry in the lesbian and gay commu- 
nity,” she wrote, constitutes “an effort to fit into an inherently problematic 
institution that betrays the promise of both lesbian and gay liberation and 
radical feminism.”° Like radical feminists, gay liberationists also objected to 
the role of the state in circumscribing sexual relationships. Michael Bronski 


argued: 


the feminist critique of marriage, signed onto fully by the Gay Libera- 
tion Front, made clear that the state had no business telling us what we 
could do with our bodies (especially with regard to reproduction), what 
we could do in bed, or with whom we could do it. We understood that 
what the state allowed, or sanctioned, was in the state’s interests, and not 


ours.° 


Central to the feminist critique of marriage was an understanding of free- 
dom that went beyond liberal boundaries. For radical feminists, freedom 
differs fundamentally from formal equality: “We believe that to be equal 
where there is not universal justice, or where there is not universal freedom 
is, quite simply, to be the same as the oppressor . . . [T]here is no freedom or 
justice in exchanging the female role for the male role. There is, no doubt 
about it, equality.”” Rather, freedom entails a much more substantial con- 
ception of justice and a social transformation that begins with the elimina- 


tion of gender roles. 
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Gay liberationists shared this enlarged conception of freedom with rad- 


ical feminists. Paula Ettelbrick, for instance, emphasized: 


the fight for justice has as its goal the realignment of power imbalances 
among individuals and classes . . . A pure “rights” analysis often fails to 
incorporate a broader understanding of the underlying inequities that op- 
erate to deny justice to a fuller range of people and groups . . . [MJaking 
legal marriage for lesbian and gay couples a priority would set an agenda 
of gaining rights for a few, but would do nothing to correct the power 
imbalances between those who are married (whether gay or straight) and 


those who are not. Thus, justice would not be gained.® 


Justice was therefore seen as a much richer phenomenon than equality, one 
deeply tied to the transformation of power structures within society. 

As we will see in the rest of this chapter, the radical feminist problema- 
tization of gender roles, critique of marriage, and vision of justice are con- 
tested and rearticulated throughout the debate over partnership recognition 
in the LGBT community. For instance, in her discussion of resistance to 
same-sex marriage in twenty-first-century North America, legal scholar 
Josephine Ross draws directly on the radical feminist analysis of gender 


roles. 


The ideal of marriage as straight helps men feel masculine and women 
feminine. As in much homophobia, discrimination in marriage is based 
on fear that gays undermine the male/female, masculine/feminine par- 
adigm . . . By preventing gay couples from calling their relations mar- 
riages, insecure heterosexuals may feel their own claim to masculinity or 
femininity enhanced. Hence, the use of gender to determine who can 
marry and who cannot serves the uses that discrimination always does, 
of making others feel better . . . The fight against gay marriage is best 
understood as a desperate attempt to keep the gender line from further 
eroding, to preserve at least some demarcations between what it means 


to be a man and what it means to be a woman.” 


As we will also see later in this chapter, a repudiation of formal equality 
remains central to the contemporary LGBT critique of marriage. Radical 
feminist ideas are therefore, in many ways, foundational for the discourse 
on partnership recognition within the LGBT community. 

With any foundational discourse, critiques from within are inevitable. Rad- 


ical feminism has been challenged for being falsely universalistic and imply- 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


The Intellectual History of Family * 87 


ing that women everywhere experience gender oppression in similar terms. 
The black lesbians who created the Combahee River Collective, for in- 
stance, stressed the importance of their commonality with, rather than their 
oppression by, black men. Gay and lesbian critics have also challenged the 
essentialism associated with the radical feminist analysis of marriage. Nan 
Hunter, for instance, argues that while “some feminist critiques of marriage 
posit an unalterable and forever oppressive institution, implicitly assuming 
that the gendered terms can never change,” same-sex marriage could po- 
tentially “destabilize the gendered definition of marriage for everyone.”!° 
Marriage is socially constructed and therefore should be seen as a patriar- 
chal tool rather than an entity that is inherently patriarchal in character. 
Indeed, the structure of marriage changed radically in the late twentieth 
century, after, as Hunter puts it, “two decades of feminist litigation efforts 
... established virtual equality in formal legal doctrine” about marriage."! 
Hunter argues that if same-sex couples—individuals who share the same 
status in the world as male or female—gain the right to marry, these rela- 
tionships could create “the model in law for an egalitarian kind of inter- 
personal relation, outside the gendered terms of power, for many mar- 
riages.”!? For Hunter, then, marriage is a historically contingent institution 
that need not necessarily be a mechanism for the perpetuation of male 


dominance. 


QUEER POLITICS AND THE 
VALIDATION OF SEXUAL DIVERSITY 


In the 1980s and early 1990s, the movement for gay liberation sought 
greater inclusion—explicitly incorporating first bisexuals and then trans- 
gender people. Correlated with this, the movement began vigorously to 
celebrate sexual freedom. As one queer theorist put it, “complete freedom 
of expression for gay sexuality is the keystone of gay freedom, for it is homo- 
sexual activity that makes gay people different.”! For queers, conventional 
mores were seen as undesirable mechanisms to regulate sexuality and inhibit 
sexual pleasure. Queers countered these repressive tendencies by teaching 
that “any self-esteem worth having must not be purchased by a disavowal of 
sex; it must include esteem for one’s sexual relations and pleasures, no mat- 
ter how despised by others.” 14 

While radical feminists and early activists in the gay liberation movement 


had focused on the problems emanating from patriarchy, queer theorists 
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focused on challenging heteronormativity—the dominant, heterosexual- 
prioritizing norms dictating how society should be organized. They built on 
the radical feminist critique of gender roles but with a postmodern twist, 
seeking to destabilize identity categories based on sexual orientation, sex, 
and gender. Queer theory “calls into question even such apparently un- 
problematic terms as ‘man’ and ‘woman’”” by showing that a “natural” con- 
ception of sexuality is “impossible.”!> Accordingly, queer theorists have 
sought to recognize and validate a wide “diversity of sexual and intimate re- 
lations as worthy of respect and protection.”!° The goal was to break down 
the boundaries between sexual minorities and build an inclusive movement 
of sexual minorities for social change. 

For queer theorists, the state is a particularly problematic institution. The 
state has typically categorized some types of consensual sex as “good” and 
others as “bad,” creating a stark dichotomy between “deserving” insiders 
(those willing to conform to heterosexual norms) and “reprehensible” out- 
siders (queer resisters to conformity). Queer theorists therefore strive to 
resist such hierarchical tendencies, insisting that “any vision of sexual justice 
begin by considering the unrecognized dignity of these outcasts, the ways 
of living they represent, and the hierarchies of abjection that make them 
secondary, invisible or deviant.” 17 

As a hierarchical, state-sanctioned institution, marriage is the object of 
much criticism by queer theorists. Marriage is quintessentially a divisive 
mechanism, enabling the state to distinguish between certain types of con- 
sensual sexual relationships that should be rewarded and deemed worthy of 
protection, on the one hand, and others that are deemed less valuable and po- 
tentially punishable, on the other. Lesbian and gay relationships fall into the 
latter category, along with the sexual relationships of nonmarried adults, es- 
pecially those who are single parents. Michael Warner writes that marriage 


thereby “sanctifies some couples at the expense of others.” Warner continues: 


It is selective legitimacy. This is a necessary implication of the institution, 
and not just the result of bad motives . . . "To a couple that gets married, 
marriage just looks ennobling . . . But stand outside it for a second and 
you see the implication: if you don’t have it, you and your relations are 
less worthy . . . The enobling and the demeaning go together. Marriage 


does one only by virtue of the other. Marriage, in short, discriminates. 18 


For advocates of queer politics, then, marriage constitutes an exclusionary 


form of moral regulation that reifies an unjust dichotomy between those the 
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state deems to be worthy of support and those it denigrates. Most queers 
therefore argue that as an institution, marriage should be shunned. Judith 


Butler, for example, maintains: 


[T]o demand and receive recognition according to norms that legitimate 
marriage and delegitimate forms of sexual alliance outside of marriage, 
or to norms that are articulated in a critical relation to marriage, is to 
displace the site of delegitimation from one part of the queer community 
to another or, rather, to transform a collective delegitimation into a se- 
lective one. Such a practice is difficult, if not impossible, to reconcile with 


a radically democratic, sexually progressive movement.!? 


Queer advocates not only regard marriage as exclusionary, divisive, and 
antidemocratic; they also emphasize that given the institution’s privileged 
status, it is entirely inappropriate to talk of marriage as a “free choice.” It is 
at best a contextually coerced choice, given the prolific array of benefits that 
accrue to a married couple but are denied to the unmarried. Some argue that 
it is inappropriate to regard marriage as an exclusively personal decision 
taken by two committed, long-term partners. When people marry, they ac- 
tively participate in consolidating hierarchy and reinforcing state power in 


a way that has consequences for the unmarried. Warner argues: 


As long as people marry, the state will continue to regulate the sexual lives 
of those who do not marry. It will continue to refuse to recognize our inti- 
mate relations, including cohabiting partnerships, as having the same rights 


or validity as a married couple. It will criminalize our consensual sex.”° 


Queer theorists also argue that supporting marriage would be assimila- 
tionist. In other words, it would be a way for LGBT people to minimize, 
rather than to emphasize, the differences between themselves and hetero- 
sexuals. Queer theorists maintain that by marrying, lesbian and gay couples 
would be endorsing an institution that has historically been associated with 
heterosexuality. They would be privileging their identity as spouses over 
their other identities, including their LGBT identities. Marriage might 
therefore be viewed as an attempt by same-sex couples to forge an alliance 
with the “mainstream” rather than with the “deviants” at the margins of 
society—including those LGBT individuals who resist conforming to 
dominant social norms and expectations. In particular, married lesbian and 
gay couples might privilege the marital norm of monogamy over the queer 


ethic of sexual freedom. 
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But some scholars point out that same-sex marriage can be understood in 
more ambiguous terms. Same-sex marriage may actually constitute a chal- 
lenge to heteronormativity rather than an act of assimilation. For instance, as 
Kenji Yoshino notes, same-sex marriage may be understood as an alliance 
between LGBT individuals—literally—rather than an alliance with the wider, 
heterosexual community. Same-sex marriage is also a means of publicly 
demonstrating both the existence of emotional ties between same-sex couples 
and the existence of same-sex relationships in which gay or lesbian sex is pre- 
sumably an important component. Furthermore, same-sex marriage under- 
mines the heteronormative conception of marriage based on ascribed gender 
roles. Finally, many activists within the LGBT community are agitating for 
same-sex marriage; hence, supporting it is tantamount to participating in gay 
rights activism and thus to resisting, rather than accepting, the status quo.7! 

Both the assimilationist argument against same-sex marriage and the 
counterargument just outlined are susceptible to criticism by those main- 
taining that queer theory validates some differences at the expense of 
others and that queer politics is similarly divisive. Scholar Cathy Cohen 
notes, for instance, that like other people of color, she feels “distance and 
uneasiness” in relation to the term queer.” Queer theory and politics are 
conceived around a dichotomy between queers and straights. Accordingly, 
queer theorists often fail to address the fact that most people have inter- 
sectional identities—in other words, that “numerous systems of oppression 
interact to regulate and police [them].”?* These systems include race, class, 
and gender. Because of this oversight, queer politics fails to recognize that 
power distributions do not correlate with the gay/straight binary. For in- 


“‘nonnormative’ procreation patterns and 


stance, they overlook the fact that 
family structures of people who are labeled heterosexual have . . . been used 
to regulate and exclude them.”** On this reading, arguments for or against 
same-sex marriage that do not address how “identities of race, class, and/or 
gender either enhance or mute the marginalization of queers, on the one 
hand, and the power of heterosexuals, on the other,”?> are fundamentally 


noncompelling. 


THE REENVISIONING OF FAMILY THROUGH THE 
RECOGNITION OF FUNCTIONAL RELATIONSHIPS 


Drawing on both feminist and queer insights, LGBT activists began to 


move toward defining family expansively in terms of functional relationships, 
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rather than through marriage or blood ties. This led to attempts to develop 
a legal structure that recognized same-sex relationships for what they were: 
familial ones. The model for these laws, however, was distinctly not the 
heterosexual one of marriage. Rather, activists and legal scholars attempted 
to create mechanisms for legal recognition that started from the reality of 
LGBT lives. 

Two main goals dominated lesbian and gay family law during the 1980s. 
First, gay and lesbian legal scholars sought to broaden the scope of legal pro- 
tections for families, ensuring that legal protections could be created for 
nonmarried families without biological ties. These protections were de- 
signed to reflect the way in which caregiving relationships often functioned 
within lesbian and gay families. In other words, the goal was to ensure that 
“insofar as government controls the benefits and legal rights of family, 
function, not morality, should govern family definitions and legal access to 
such benefits.””° Second, gay and lesbian lawyers recognized that “good 
family policy must distribute family benefits more democratically, not just 
to those who can or choose to marry, or who are biological parents, but also 
to those functioning in the role of family.”?” 

In promoting these goals, lesbian and gay legal scholars stressed that 
their priority was to “value equally all family forms.”?* Providing benefits 
only to narrowly circumscribed families—such as two-parent, heterosexual 
families—discriminates against all others and therefore contravenes any 
public policy aimed at supporting the well-being of family as lived, as op- 
posed to family as represented in dominant social norms. Moreover, the two- 
parent-plus-children model is often at odds with gay and lesbian families’ 
creative parenting relationships, which frequently allocate a parenting role 
to more than two individuals. A functional approach to family recognition 
is sufficiently flexible to support these relationships and others that do not 
fit the dominant normative model. 

As a result of the functional approach to family recognition, law and pol- 
icy began to recognize relationships that were not based on blood or mar- 
riage, in three vital ways: through domestic partnership agreements (more 
closely discussed in chap. 3), through the acknowledgment of coparent 
status for nonmarried partners (discussed in chap. 2), and through second- 
parent adoption (discussed in chap. 2). Many advocates of this approach 
rightly view it as a successful way of extending support to families and 
thereby expanding both the definition of family and the appreciation of 


divergent family forms. 
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But the functional approach to family recognition has not been without 
its critics. For instance, despite the goals of many legal scholars, neither law 
nor policy has adapted to recognize relationships that transcend a pairing 
of two adults and (sometimes) their dependent children.?? In many ways, 
functional relationships in law and policy therefore resemble a “thin” form 
of marriage. In other words, they reflect coupled relationships that are less 
subject to state control and definition but that accrue fewer state-sanctioned 
benefits. Under such circumstances, some critics argue that supporting 
domestic partnerships and other functional relationships without also “de- 
gendering” marriage by enabling gay men and lesbians to participate in 
that institution “creates a second-class status rather than an alternative” to 
marriage.>° 

Furthermore, critics argue that state recognition of functional relation- 
ships splits the LGBT community, legitimizing some of its members at the 
expense of others. Lesbian legal scholar Julie Shapiro, for instance, notes 
that second-parent status is of “no use to lesbians raising children born into 
their partner’s previous heterosexual relationship, where the father remains 
a legal parent to the child,” since such status provides no protection to the 
relationship between nonlegal parent and child in these situations. In addi- 
tion, notes Shapiro, lesbians with “a history of drug or alcohol abuse, a crim- 
inal record, or an unconventional lifestyle” are frequently unable to qualify 
for second-parent adoptions. “In serving the needs of some but not all non- 
legal mothers,” Shapiro concludes, “second-parent adoptions reinforce the 
idea that there are two distinct categories of lesbians raising children: ‘real’ 
lesbian mothers, who may be able to adopt if they are fortunate, and those 
other lesbians, whose status as women raising children is diminished.”?! 

Indeed, state recognition of functional relationships splits the LGBT 
community in other ways, too. Domestic partnership and second-parent 
adoption have associated financial costs. Domestic partner benefits, for 
instance, are frequently taxed, whereas spousal benefits are tax-exempt. 
Similarly, second-parent adoption is only available to those who can afford 


expensive lawyers fees. One commentator notes: 


Queer parents are not only educated, comfortable, employed, dual-income, 
guppy (gay upwardly mobile, professional) couples. We are also people 
who live in cars with our kids, and people who live in rural areas in eco- 
nomically stressed regions with little to look forward to in the way of work 


or education .. . We are families on welfare, living in public housing. We 
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are incarcerated, we are homeless. We are people whose desire to parent 
is every bit as strong as the middle-class candidate, but we lack . . . the 
funds to cover legal counsel (a basic requirement in a society where our 


children can still be taken away from us based on our sexual orientation).*? 


Many within the LGBT community cannot afford to purchase protection 
for their families. Marriage would therefore be a much less expensive and 
significantly more accessible way to acquire familial benefits and protections 
for low-income LGBT families. 

Finally, the functionalist approach elicits criticism from those within the 
LGBT community who simply want to be married. Lawyer Evan Wolfson 
has observed: “when it comes to the marriage issue, the gay community— 
men and women—has been far ahead of the ‘leaders’ . . . They have made 
the personal political; they know what they want, and it includes equal mar- 
riage rights.”33 For those sharing this perspective, state recognition of 
functional relationships will always be an inadequate solution; marriage is 
the goal. This is why dozens of same-sex couples have sued for the right 


to marry since 1971. 


CONSERVATIVE VOICES IN THE LGBT MOVEMENT 


Reacting in part to the ravages of the AIDS epidemic, such prominent gay 
social conservatives as Andrew Sullivan and William Eskridge began to write 
about marriage as a means to reject queer values, promote monogamy in gay 
relationships, and stabilize gay life. In a 1989 essay, for instance, commen- 
tator Andrew Sullivan acknowledges the early radicalism of the gay libera- 
tion movement. He argues, however, that a fundamental change has taken 
place in the self-perception of the gay and lesbian community: “a need to 
rebel has quietly ceded to a desire to belong. ‘To be gay and to be bourgeois 
no longer seems such an absurd proposition. Certainly since AIDS, to be 
gay and to be responsible has become a necessity.” Marriage, Sullivan be- 
lieves, “is conservative in the best sense of the word.” It will likely make 
gay men less promiscuous, while married gay couples will provide stable role 
models for gay youth. Sullivan argues that gay marriage promotes “social 
cohesion, emotional security, and economic prudence,” thereby extending 
family values to gay and lesbian households. ‘To conservatives, he offers a 
challenge: “why not coax gays into traditional values rather than rain in- 


coherently against them?”3* 
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Similarly, law scholar William Eskridge remarks that the rebellious, anti- 
assimilationist strand dominating gay activism is the socially constructed 
product of context. “We are gender rebels because that role has been thrust 
upon us by oppressive dividing practices, including legal discriminations 
like the exclusion from marriage,” he writes, continuing, “If those dividing 
practices were to collapse, we might tend to meld back into society’s main- 
stream, which does not inevitably strike me as baleful.”3° Eskridge antic- 
ipates that constant confrontation with an anti-gay environment served to 
radicalize his generation of activists. The next generation, however, will 
likely encounter far less hostility and therefore be significantly less inclined 
to disengage from the mainstream. 

Eskridge gives little credence to arguments, derived from radical femi- 
nism, suggesting that gay men and lesbians should shun marriage because 
it is a fundamentally oppressive institution. These arguments essentialize 
marriage, he maintains. Marriage does not necessarily cause Western 
women’s subordination, which, Eskridge claims, “may be more deeply re- 
lated to social attitudes about gender differences than to the formal con- 
struct of marriage per se.” If this is the case, says Eskridge, advocating on 
behalf of same-sex marriage “does not buy into a rotten institution; it only 
buys into an institution that is changing, as women’s roles and status are 
changing in our society.”3° 

Eskridge also attacks the queer theorists’ claims that gay marriage would 
divide the gay community into married “insiders” and unmarried “out- 
siders,” with the insiders most likely to be privileged gay white men and 
the outsiders most likely to be women, people of color, and the less afflu- 
ent. Eskridge argues that “there is no evidence—such as polls, surveys, or 
theoretical models—suggesting that the marriage option would be dis- 
proportionately exercised by rich gay men than by men and women of color, 
lesbians, or less affluent bisexuals and homosexuals.” Furthermore, mar- 
riage is not likely to change the existing hierarchies within the lesbian and 
gay community. “The gay man is already more likely to be an insider,” 
Eskridge asserts, adding, “Allowing him to marry another man will not 
change that.”37 

Other LGBT scholars, however, make compelling criticisms of conser- 
vative approaches to same-sex marriage. They point out, for instance, that 
Eskridge does not adequately address issues of race and poverty. Thus, 
Darren Leonard Hutchinson emphasizes that it is most unlikely that people 


of color and other marginalized groups would “meld back into the main- 
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stream” if restrictions on civil marriage and other legal prohibitions were 
lifted. “[P]oor gays and lesbians and gays and lesbians of color, unlike the 
white and affluent, are excluded from society before they ever discover their 
sexual orientation,” he maintains, concluding, “Therefore, they cannot 
meld back into the mainstream—they have never been part of it.”38 

Indeed, Hutchinson argues that there are good reasons to anticipate that 
women, people of color, and the less affluent would be less likely to marry 
than affluent white men. The marginalized status of people who are op- 
pressed on multiple dimensions—through a combination of race, sexuality, 
gender, or class—is not likely to be significantly enhanced by gaining mar- 
riage rights. Members of these groups are likely to experience continued op- 
pression regardless of access to civil marriage, and they consequently may 
also be less inclined to marry if the option were available to them. Marriage, 
in other words, would not be “the only reform that truly matters”>? for 
members of these groups. Furthermore, Hutchinson notes that anthro- 
pological evidence also suggests that the nuclear family is less prominent 
in communities of color and that heterosexuals of color—especially African 
Americans and Latinos—are less likely to marry than heterosexual whites. 
It is at least reasonable, therefore, to assume that gay men and lesbians of 
color who grew up in unmarried families and who share a similar economic 
background will in turn give less priority to marriage.*° 

Critics have noted how inherently conservative arguments have seeped 
into the current advocacy for gay marriage—differentiating between “wor- 
thy” gay men and lesbians, who are “virtually normal” and desirous of 
marriage, and “less worthy” others. Lisa Duggan, for instance, notes that a 
recent pamphlet by a major LGBT advocacy organization uses conservative 
rhetoric to make a case for gay marriage, claiming: “Denying marriage 
rights to lesbian and gay couples keeps them in a state of permanent ado- 
lescence . . . Both legally and socially, married couples are held in greater 
esteem than unmarried couples because of the commitment they have made 
in a serious, public, legally enforceable manner.”*! 

Duggan argues that there are grave implications of advocating for gay 
marriage in these conservative terms, especially for a movement that seeks 
social justice. Such language, she says, “insults and marginalizes unmarried 
people, while promoting marriage in much the same terms as the welfare 
reformers use to stigmatize single-parent households, divorce and ‘out of 
wedlock’ births.” Moreover, by emphasizing the supremacy of marriage 


rather than disentangling the religious, economic, symbolic, and kinship 
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aspects of marriage, LGBT community leaders reinforce a traditional hier- 
archy that privileges marriage above all other relationships. Duggan argues 
that they also fail to democratize the distribution of benefits by advocating 
for a “flexible menu of choices for forms of household and partnership 
recognition open to all citizens, depending on specific and varying needs.”*? 

As an alternative to the conservative approach to marriage promotion 
that derives from within the LGBT community, Duggan recommends the 
philosophical position articulated by Kay Whitlock of the American Friends 


Service Committee. Whitlock stresses: 


We cannot speak about equal civil marriage rights and the discrimination 
that currently exists without also speaking of the twin evil of coercive 
marriage policies promoted with federal dollars . . . For us, it is critical 
that the LGBT movement work for equal civil marriage rights in ways 
that do not further reinforce the idea that if a couple is married, they are 
more worthy of rights and recognition than people involved in intimate 
relationships who are not married . . . We do not want to convey the 
message that marriage is what all queer people should aspire to. We also 
do not want the discussion of marriage to overwhelm and suppress dis- 
cussion about a broader definition of human rights and basic benefits that 


ought to accompany those rights.¥? 


Critics of gay conservatism therefore argue that the pursuit of same-sex 
marriage should not obscure the more progressive goals of the movement 
for LGBT equality. 


THE CIVIL RIGHTS STRATEGY OF 
COMBATING DISCRIMINATION 


The gay conservative focus on marriage is closely tied to the prioritization 
of marriage as a policy goal for the LGBT movement. Tom Stoddard, for- 
mer director of Lambda Legal Defense and Education Fund argued that 
“marriage is . . . the political issue that most fully tests the dedication of 
people who are not gay to full equality for gay people, and also the issue 
most likely to lead ultimately to a world free from discrimination against 
lesbians and gay men.”** Similarly, lawyer Evan Wolfson, who played a lead- 
ing role in the Hawaii same-sex marriage case Baehr v. Lewin, maintains that 


“marriage is the central legal and social issue of our society.”*> 
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By 1993, the LGBT movement had definitively adopted a civil rights 
strategy aimed at ending discrimination on the basis of sexual orientation. 
Being denied the right to marry, according to these arguments, constitutes 
inequality before the law. On this paradigm, marriage becomes an institu- 
tion that should be accessible to all—gay and straight alike. Legislation 
becomes the main vehicle for achieving this end. 

The civil rights approach derives, in large part, from the liberal theory 
of personhood. Liberalism claims that everyone is equal from a moral point 
of view and therefore that people should be treated similarly by law and 
government. In other words, everyone is due equal respect. The implica- 
tion of moral equality from a legal perspective is that unless a rational case 
can be made to justify differentiating between different people or groups, 
the law should treat everyone the same. Liberalism also claims that people 
are equally rational and capable of discerning their own conception of the 
good life. From a legal perspective, they therefore acquire a right to nega- 
tive liberty, or a right to privacy that would enable them to pursue their cho- 
sen ends without government interference. 

From this reading of law and personhood, LGBT lawyers and activists 
argue that gay men and lesbians deserve the same access to marriage as their 
heterosexual counterparts. Marriage is a basic constitutional right that can- 
not legitimately be denied in the absence of a compelling interest by the 
state. Furthermore, gay men and lesbians encounter discrimination when 
they are granted the right to marry opposite-sex individuals but denied the 
right to marry a same-sex partner. As Wolfson puts it, “the denial of one’s 
ability to choose a same-sex spouse violates substantive constitutional guar- 
antees such as the right to privacy, the right of personal liberty, and the 
fundamental right to marry as such.”*¢ 

The civil rights perspective is much in evidence in ongoing court strug- 
gles for same-sex marriage. Plaintiffs in recent lawsuits have sued their states 
to gain the right to marry based on the due process and equal protection 
clauses of their respective state constitutions. For instance, the complaint 


filed in Hernandez v. Robles, a New York case, argues: 


The right to marry is one of the deeply personal liberty and privacy in- 
terests protected by the due process clause of the New York State Con- 
stitution, Art. I, section 6. The exclusion of Plaintiffs and other same-sex 


couples from legal marriage violates this fundamental right. The right 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


98 æ Policy Issues Affecting LGBT Families 


to equal protection of the laws under the New York State Constitution, 
Art. I, section 11, also prohibits the State’s discriminatory marriage 
scheme, which, by drawing impermissible distinctions based on sexual ori- 
entation and sex, denies all same-sex couples access to this extraordinarily 


significant legal institution.*” 


The Massachusetts judges who ruled in favor of same-sex marriage in that 
state also recognized the importance of due process and equal protection for 
lesbian and gay families. 

There have been definite advantages for the LGBT movement pursuing 
a strategy of legal advocacy based on civil rights. Urvashi Vaid notes: 


Through its emphasis on the equality of all human beings, the civil rights 
framework gave us what we most needed, some hope that we would one 
day be accepted by society as fully as we accepted ourselves . . . [T]he 
adaptation of the minority group model to our experience worked: we 
achieved some legal and legislative recognition that people ought not to 
be stigmatized because of their sexual orientation. We came to realize 
that gay and lesbian people shared a common legacy of discrimination, 
harassment, violence and rejection, as well as common aspirations of 


justice, fairness and human dignity.*% 


Yet a civil rights-based approach has its limitations. As Vaid explains, “civil 
rights are principally mechanisms to gain access” to civil society; they are 
not a “means to implement fundamental social change.”*” 

Critics of the civil rights strategy recognize that it can at best enable the 
LGBT community to attain formal equality with their heterosexual counter- 
parts. Although the achievement of formal equality will unquestionably be 
beneficial, it is also the case, as Hutchinson argues, that “extreme poverty, 
subtle and systemic discrimination, and other current effects of historical 
subordination limit the benefits that a formal equality framework can de- 
liver to oppressed classes.” The focus on same-sex marriage as a policy goal 
for LGBT advocates bespeaks the movement’s prioritization of and com- 
mitment to formal equality—rather than to substantive equality or material 
redistribution. However, as Hutchinson notes, “[LGBT people] who face 
structural barriers to social resources (e.g., institutionalized racism and 
poverty) require much broader social reform, including policies that eradi- 


cate the pervasive material conditions of inequality.”*° 
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CONCLUSION 


As the discussion in this chapter has shown, the debate about partnership 
recognition in the LGBT community has always been and remains a fiercely 
contested terrain. Advocates and scholars have consistently argued over the 
role of marriage, as well as over the conceptions of freedom, equality, and 
justice that the movement should prioritize. Against this intellectual back- 
drop, chapter 5 will describe the way in which anti-gay legislators and Re- 
publicans have successfully made marriage for same-sex couples a wedge 


issue in U.S. politics. 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


Chapter 5 


RECENT POLITICAL HISTORY 


The Struggle for Partner Recognition 
and the Right-Wing Backlash 


THE MOBILIZATION OF ANTI-GAY BIAS 
IN SERVICE OF A POLITICAL AGENDA 


Anti-gay bias and its correlate, heterocentrism (or heterosexism), are cen- 
tral to American culture and have an aspect of tradition that cannot be de- 
nied. The United States is not unique; anti-gay bias and homophobia are 
central to cultures across the globe. But while one must acknowledge the 
connection between anti-gay beliefs and traditional culture, it is also im- 
portant to understand that anti-gay bias is something that anti-gay move- 
ments produce, amplify, mobilize, and deploy for specific political purposes. 

The gay marriage issue is central in contemporary U.S. politics largely 
because anti-gay activists of the religious right have deployed it since the 
early 1970s as a divisive social issue. They have been especially vigorous and 
successful in this endeavor for most of the last decade. In consequence, forty 
states have banned state recognition of same-sex marriages, and Congress 
passed a ban on federal recognition, the Defense of Marriage Act, in 1996. 
More recently, anti-gay activists and members of Congress have also threat- 
ened to use the Federal Marriage Amendment to short-circuit state efforts 
to legalize gay marriage. As discussed in chapter 3, this amendment would 
ban same-sex marriage and prohibit courts from granting more limited forms 
of recognition, such as hospital visitation rights, domestic partner health ben- 
efits, and allowances for second-parent adoption. 

The majority opposition to marriage equality for same-sex couples— 
manifested in opinion polls as well as in anti-gay family legislation—must 
therefore be understood not only as the expression of traditional anti-gay and 
heterosexist values but also as the product of a political movement among 
the conservative and reactionary, theocratic religious right, which has long 
opposed any form of legal protection or legal equality for gay people. ‘Today, 


this movement spends hundreds of millions of dollars a year to convince 
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voters and elected officials to oppose any policies that provide for the needs 
of gay men and lesbians. In some cases, anti-gay groups promote policies 
that exclude or stigmatize gay people even as they decline to acknowledge 
their existence. The anti-gay project of the religious right—or, more ac- 
curately, the Christian right—is central to its broader theocratic agenda 
of banning abortion, opposing sex education, ending no-fault divorce, and 
promoting religion and a particular form of religious orthodoxy in a wide 
range of policy arenas. 

This chapter examines the recent political history of the struggle for mar- 
riage equality by same-sex couples and the backlash evoked by such advances 
as the Massachusetts high court ruling of 2003 legalizing marriage for gay 
couples. It examines the Massachusetts-based Coalition for Marriage, a 
network of national and local religious right groups that seeks to ban not 
only marriage but any form of partner recognition for gay couples in Mass- 
achusetts. The Coalition for Marriage has sought to convince the Massa- 
chusetts legislature to undercut the Massachusetts Supreme Judicial Court’s 
ruling and adopt an antimarriage amendment that would be placed on the 
ballot for popular vote. Finally, this chapter examines the role that the debate 
about marriage played in other states in 2004 and in the 2004 presidential 


election. 


THE ANTI-GAY MARRIAGE MOVEMENT: 
MASSACHUSETTS AS A CASE STUDY 


The terms religious right and Christian right are frequently used but less fre- 
quently defined. Didi Herman defines the Christian right as “a broad coali- 
tion of profamily organizations (e.g., Focus on the Family, Concerned 
Women for America, Traditional Values Coalition) that have come together 
to struggle for their socio-political vision in the public sphere.” She con- 
tinues, “These organizations, and their activist leaders, are predominantly 
committed to a conservative, largely premillennial, Protestant Christian- 
ity.”! John Green defines the Christian right as “a social movement con- 
centrated among Evangelical Protestants and dedicated to restoring ‘tra- 
ditional values’ in public policy.” He notes that “[o]pposition to gay rights 
was one of the original pillars of the Christian Right.”* In Massachusetts, 
Michigan, and elsewhere, leaders of the Roman Catholic Church are in- 


creasingly joining anti-gay coalitions led by evangelical Protestants.’ Since 
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the mid-1970s, anti-gay organizing, especially attempts to repeal or pre- 
emptively ban sexual orientation nondiscrimination laws, has been a central 
focus and strategy of these Christian right groups.* 

Abortion remained the central domestic policy issue for the religious right 
into the 1980s. Also in the 1980s, an increasing number of cities, counties, 
and states passed sexual orientation nondiscrimination laws (also called gay 
rights laws). The gay and lesbian community responded vigorously to the 
AIDS epidemic and anti-gay violence, developing strength within the Dem- 
ocratic Party and a corresponding anti-gay reaction within the Republican 
Party. The promotion of safe schools initiatives and gay-straight alliances to 
support gay youth, public funding of “homoerotic” art, and other develop- 
ments evoked a new surge in anti-gay activism in the late 1980s and early 
1990s.° Anti-gay organizing appeals to anti-gay sentiment, which is deeply 
rooted in American culture.° According to Jean Hardisty, a leading scholar 
of the Christian right, anti-gay organizing supports “the right’s movement 
building,” helps build “internal movement cohesion,” and allows right- 
wingers “to rally the movement, raise money and win recruits.”” But anti- 
gay politics is not solely cynically instrumental; it also reflects a “sincere be- 
lief that homosexuality is an abomination because it is a sin against God.”® 
Appeals to anti-gay sentiment have been quite successful in terms of fund- 
raising. As a result, the Christian right is able to wield significant political 
influence in support of its agenda. 

Because it was the first state to legalize marriage for gay couples, Massa- 
chusetts emerged in the mid-2000s as a key site of political struggle between 
the gay rights movement and the Christian right. Among the national groups 
active in the anti-gay movement in Massachusetts are Concerned Women 
for America, Focus on the Family, the Family Research Council (originally 
formed as a lobbying group for Focus on the Family), and the Traditional 
Values Coalition. Local groups include the Black Ministerial Alliance of 
Greater Boston, the Massachusetts Catholic Conference (representing the 
commonwealth’s four Roman Catholic archdioceses), the Massachusetts 
State Council of the Knights of Columbus, the Bay State Republican Coun- 
cil, and the Catholic Action League of Massachusetts. The Massachusetts 
Family Institute, a leading opponent of marriage and other legal protections 
for gay couples, is a state affiliate of Focus on the Family. All of these groups 
are members of the Coalition for Marriage, a network of anti-gay groups 


opposing legal protections for gay couples in Massachusetts. 
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OPPOSITION TO SEXUAL ORIENTATION 
NONDISCRIMINATION LAWS 


In addition to opposing any form of partner recognition for same-sex 
couples, all fifteen member organizations of the Coalition for Marriage also 
oppose sexual orientation nondiscrimination laws. This includes opposing 
the law passed by the Massachusetts legislature and signed into law in 1989. 
At that point, Massachusetts was only the second state to pass a gay rights 
law. Today, seventeen states have such laws. 

The coalition opposes these laws because its members “do not believe 
that a person’s sexual behavior is comparable to other protected categories 
such as race or sex—characteristics that are inborn, involuntary, immutable, 
innocuous and/or in the Constitution.”® Lou Sheldon, chairman of the Tra- 
ditional Values Coalition, which is a member of the Coalition for Marriage, 


wrote in a February 2003 report to coalition members: 


Weare not tolerant of behaviors that destroy individuals, families and our 
culture. Individuals may be free to pursue such behaviors as sodomy, but 
we will not and cannot tolerate these behaviors . . . In short, we believe 
in intolerance to those things that are evil; and we believe that we should 
discriminate against those behaviors which are dangerous to individuals 


and to society.!° 


The Bay State Republican Council “oppose[s] efforts to include sexual ori- 
entation as a category for preferential treatment status under civil rights 
statutes.”!! 

Gay rights laws enjoy bipartisan support from U.S. voters. In a study of 
public opinion conducted during the 2000 presidential election, 56 percent 
of Republicans, 70 percent of Independents, and 75 percent of Democrats 
supported sexual orientation nondiscrimination laws.!* According to a 2003 
Gallup poll, nearly nine in ten Americans support the principle of sexual ori- 
entation nondiscrimination, if not the laws required to enforce this practice.!? 

Nonetheless, most of the national anti-gay groups have made an in- 
dustry out of opposing legal equality for gay and lesbian people. Over the 
past three decades, they have launched more than one hundred anti-gay 
ballot initiatives and referenda to repeal or prevent sexual orientation non- 
discrimination laws, safe schools programs that support gay youth, same-sex 
partner recognition, and, most recently, same-sex marriage. During these 


campaigns, they deploy defamatory tactics to attack gay and lesbian people 
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and gay rights legislation. For example, in 1978, anti-gay groups sought to 
ban gay people from teaching in California, and in the mid-1980s, two 
California referenda sought the internment of people with AIDS.!* In fact, 
Lou Sheldon, now head of the Traditional Values Coalition, led the 1978 anti- 


teacher campaign and supported the AIDS internment initiatives. !° 


OPPOSITION TO SAME-SEX PARTNER RECOGNITION 
THROUGH DOMESTIC PARTNERSHIP AND CIVIL UNIONS 


The Coalition for Marriage also “opposes[s] the creation of civil unions or 
domestic partnerships.”!© When Massachusetts acting governor Jane Swift 
extended limited domestic partner benefits to some state employees, the 
Massachusetts Family Institute denounced this as “special rights for a par- 


ticular group,” claiming: 


These are not equal rights since the decision is only for homosexual 
couples . . . Our nation, as well as this commonwealth, was founded on 
equal rights as asserted through our founding documents. Allowing special 
rights for a particular group denies these principles and has damaging and 


far reaching consequences. !7 


Of course, in 2001, when Governor Swift extended these benefits, gay 
couples were not allowed to marry under Massachusetts law. 

The Massachusetts Family Institute ridicules domestic partner health in- 
surance—offered to employees in long-term, committed relationships—as 
“sex partner subsidies to homosexual employees.”!® This characterization 
of same-sex couples as mere “sex partners” is deeply offensive, especially to 
life partners who have been together for decades. The Bay State Republi- 
can Council “oppose[s] granting homosexuals special privileges, including 
marriage, domestic partnership benefits, and child custody or adoption.”!? 
But allowing gay and lesbian people to protect their families through having 
joint legal custody of their children or through the right to be considered 
as adoptive parents does not constitute “special privileges.” Rather, it is 


simply equal treatment under the law. 


OPPOSITION TO JUDICIAL REVIEW AND THE 
COURTS’ ROLE IN THE U.S. DEMOCRACY 


Anti-gay groups often imply that their proposals would allow domestic part- 


nerships, which provide some of the benefits of marriage to gay couples, and 
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civil unions, which can provide a separate form of equality at the level of state 
policy but none of the federal benefits of marriage. Yet these same groups 
oppose domestic partnership and civil unions. The Coalition for Marriage 
argues that the people and the legislatures should have the right to decide 
on rights for same-sex couples, but when the Boston City Council passed a 
domestic partnership law, coalition organizations sued and successfully got 
the domestic partnership program struck down. 

In the wake of the Massachusetts Supreme Judicial Court ruling in Good- 
ridge v. Dept. of Public Health, many groups of the religious right have cried 
“judicial tyranny,” portraying legislatures as more democratic than courts. 
For example, the Catholic Action League (a member of the Coalition for 
Marriage) called for the Massachusetts legislature to impeach and convict 
for “abuse of office” the four justices who voted for marriage equality for 
same-sex couples, so the governor could appoint new justices “who will re- 
spect their oath of office.””° Yet when they disagree with a legislative action, 
Christian right groups have no qualms about challenging such laws through 
the courts. Such was the case with the American Center for Law and Jus- 
tice, founded by the Christian Coalition’s Rev. Pat Robertson, which filed a 
lawsuit on behalf of the Catholic Action League of Massachusetts to strike 
down Boston’s municipal domestic partnership policy in 1998-99.7! The 
Center for Marriage Law and the Alliance Defense Fund, two other mem- 
bers of the Coalition for Marriage, filed a similar lawsuit against domestic 


partnership benefits in Portland, Maine.?? 


OPPOSITION TO SAFE SCHOOLS PROGRAMS 
USING FALSE CLAIMS THAT 
GAY PEOPLE ARE PEDOPHILES 


The safe schools program in Massachusetts is a national model for making 
schools safe for gay and lesbian youth, the children of gay and lesbian par- 
ents, and those who are perceived to be gay, bisexual, or gender variant. It 
was adopted because of the harassment and violence that these youth face 
in school, which leads to higher dropout rates and a higher risk of suicide.?? 
Groups in the Coalition for Marriage oppose this program. The Family 
Research Council argues that gay and lesbian youth are not any more likely 
to be harassed in school and that reports of gay teen suicides are exagger- 


ated,** and the Web site of the Massachusetts Family Institute includes a 
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link to an article titled “The Gay Youth Suicide Myth,” by Peter LaBarbera, 
an advocate of conversion therapy.” 

During the 2004 campaign to ban same-sex marriage in Oregon, activists 
of the religious right claimed that legalizing marriage for gay couples would 
lead to teaching young children about gay sex. Anti-gay activists who claimed, 
falsely, that such efforts were underway in Massachusetts implied that the 
efforts followed the high court decision in favor of marriage. In fact, it was 
in the early 1990s that Massachusetts Republican governor William Weld 
launched the first statewide safe schools initiative aimed at combating sui- 
cide and other problems facing gay and lesbian youth. This initiative did not 
involve teaching young children about sex; it instead allowed high school 
students to create gay-straight alliances and involved other interventions to 
make schools affirming places for gay and questioning youth and for children 
of lesbian and gay parents. 

The Family Research Council,” Peter LaBarbera, the Traditional Values 
Coalition, and others have long argued that gay people seek to abuse children. 
The Traditional Values Coalition’s report “Homosexuals Recruit Public 
School Children” claims that “homosexual militants” have an ongoing “cam- 
paign to legalize sex with children” and are “pushing for aggressive recruit- 
ment programs in public schools.” The report maintains that “[s]ex with 
children—even grammar school kids—is a primary goal of homosexual 
activists.” It warns: “As homosexuals continue to make inroads into public 
schools, more children will be molested and indoctrinated into the world of 
homosexuality. Many of them will die in that world.”?7 

In fact, gay activists do not seek to legalize sex with children of grammar 
school age. All the major gay rights organizations support age-of-consent 
laws that treat heterosexual sex and homosexual sex equally. Gay people 
oppose child sexual abuse and support laws that help prevent and punish 
such abuse. 

The claim that homosexuals are more likely to molest children has been 
definitively refuted by peer-reviewed social science research. A study in the 
Journal of the American Medical Association noted that 90 percent of pe- 
dophiles are men and that 98 percent of these individuals are heterosexual.?° 
In fact, the limited research indicates that gay men and lesbians are less likely 
than heterosexuals to sexually abuse children. Two studies that examined the 
sexual orientation of convicted child molesters found that less than 1 percent 


of molesters in one study and 0 percent in the other were gay or lesbian.” 
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OPPOSITION TO PARENTING 
IN GAY AND LESBIAN FAMILIES 


Many of the national and local anti-gay groups oppose parenting by gay 
people, claiming that such parenting harms children. Focus on the Family 
claims that “same-sex parenting situations make it impossible for a child to 
live with both biological parents, thus increasing their risk of abuse.”*° In a 
full-page advertisement placed in the Boston Globe on January 23, 2004, 
Focus on the Family implied that gay marriage would lead to gay parenting 
in the future, ignoring that it would protect existing lesbian and gay families 


raising children. 


Same-sex marriage advocates and the Massachusetts Supreme Judicial 
Court are asking our state and nation to enter a massive, untested social 
experiment with coming generations of children. We must ask one sim- 


ple question: Is the same-sex ‘family’ good for children? 


Given that, according to the 2000 U.S. Census, at least eight thousand chil- 
dren are being raised by two lesbian or two gay parents in Massachusetts, *! 
parenting by same-sex couples is not some “massive, untested social exper- 
iment.” It’s the lived reality for thousands of Massachusetts residents. ‘That 
lesbian couples are more likely to be raising children than gay male couples 
and have more to gain from the family protections offered by marriage may 
explain why nearly two-thirds of the same-sex couples who married in Mass- 
achusetts during the first year of legal gay marriage were lesbian couples. 

Maggie Gallagher, an anti-gay marriage activist and syndicated colum- 
nist whose commentary is posted on the Web site of the Massachusetts 
Family Institute, testified at two U.S. congressional hearings against same- 
sex marriage following the introduction of the Federal Marriage Amend- 
ment.*? She also testified against same-sex marriage in front of the Massa- 
chusetts legislature (her testimony is posted on the Massachusetts Family 
Institute’s Web site).?3 In summer 2003, as the Christian right was whipping 
up sentiment against gay marriage, Gallagher wrote that legalizing same- 
sex marriage “would mean the law was neutral as to whether children had 
mothers and fathers” and that “(m)otherless and fatherless families would 
be deemed just fine.”** Such claims go against a large body of social science 
research, which confirms that children raised by gay or lesbian parents are 
not disadvantaged relative to their peers.?> 


Boston’s Catholic archbishop Sean O’Malley warned in 2003 that legal- 
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izing gay marriage “would worsen the breakdown of the American family 
and exacerbate the problems of poverty, child abuse, and human suffering 
already wrought by ‘widespread cohabitation and galloping divorce rates.’”>° 
Earlier in the same year, the Vatican issued a statement accusing gay and 
lesbian parents of “doing violence” to their children by virtue of being gay.*” 
Again, there are no data to support claims that an increase in gay and les- 
bian parenting will lead to greater “poverty, child abuse, and human suf- 
fering.” U.S. Catholics are still reeling from the child sex abuse epidemic 
involving at least 4 percent of all Catholic priests in the United States and 
7 percent of priests in the Boston archdiocese. Almost eleven thousand chil- 
dren were allegedly sexually abused by 4,392 priests in the United States 
from 1950 to 2002.38 One reporter noted, “Abuse victims and their advo- 
cates said the [Boston] archdiocese’s report understated the problem and 
reflected only part of the cases of sexual abuse.”>? This systemic and wide- 
spread abuse ruined many lives. Many have described the Catholic hier- 
archy’s practice of covering up the abuse and shuffling abusive priests from 
parish to parish, without warning to the parishioners, as criminally negli- 
gent. Patrick McSorley, one of Father John Geoghan’s 150 victims and an 
outspoken critic of the church hierarchy’s handling of the problem, killed 
himself in February 2004 at age twenty-nine. It is unfounded and reckless 
for leaders of the Catholic Church, especially of the Boston Archdiocese, to 
charge that parenting in gay and lesbian families will cause an increase in 
child abuse and human suffering and do violence to children. 

If one takes the claims of Focus on the Family, Maggie Gallagher, and the 
Catholic Church hierarchy to their logical conclusion, one must ask what is 
the appropriate policy conclusion—to take children away from gay and les- 
bian parents? Already there are many thousands, if not millions, of children 
being raised by gay, lesbian, and bisexual parents. Legislators and members 
of the media should ask these anti-gay activists if they think the state should 


step in and take these children away from their parents. 


OPPOSITION TO BENEFITS AND SERVICES 
FOR SAME-SEX PARTNERS OF VICTIMS 
OF THE SEPTEMBER 11 TERRORIST ATTACKS 


Several national anti-gay groups opposing marriage equality in Massachu- 
setts and across the United States sought to prevent gay survivors of those 


killed in the terrorist attacks on the United States on September 11, 2001, 
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from getting benefits and services from the September 11 Victim Compen- 
sation Fund and the American Red Cross. Just a month after three thousand 
people were killed in the worst terrorist attacks in U.S. history—attacks that 
involved the simultaneous hijacking of four airplanes—Robert Knight of 
Concerned Women for America’s Culture and Family Institute accused 
“homosexual activists” of “trying to hijack the moral capital of marriage and 
apply it to their own relationships,” which he characterized as “counterfeit 
marriage.” 40 

In the wake of September 11, New York Republican governor George 
Pataki issued an executive order instructing the State Crime Victims Board 
to grant same-sex partners of the September 11 attacks the same benefits as 
married spouses of victims. Pataki, New York City mayor Rudolph Giuliani, 
and New York state’s attorney general Elliot Spitzer wrote President Bush, 
urging that gay and lesbian partners of victims be eligible for the federal 
fund administered by the U.S. Department of Justice. Focus on the Family’s 
James Dobson said, “Pataki diluted the definition of ‘family’ by giving gay 
partners the same access to terrorist relief benefits that married couples 
have.”*! Focus on the Family also criticized Pataki’s actions as advancing the 
“gay agenda.”** After the American Red Cross decided to provide services 
to gay surviving partners of September 11 victims, Concerned Women for 
America criticized the group’s “broad and inclusive definition of family.” 
Forty-five members of Congress wrote Attorney General John Ashcroft, 
urging the federal government to adopt a policy similar to that promoted 
by Governor Pataki in New York State. Concerned Women for America’s 
Culture and Family Institute criticized the letter, claiming that lawmakers 
and “homosexual activists” were exploiting the “tragedy to ask Ashcroft to 
pave way for ‘domestic partner’ benefits.”*+ 

Lou Sheldon of the Traditional Values Coalition accused gay activists of 
“taking advantage” of the national tragedy to promote their agenda. Shel- 
don urged that relief assistance be “given on the basis and priority of one 
man and one woman in a marital relationship.”*> Such a policy would have 
also left out unmarried opposite-sex partners of September 11 victims. “We 
don’t devalue the loss of these innocent people,” Sheldon insisted, explain- 
ing, “But we think this is not the time to institutionalize such ‘partnerships’ 
and put them on the same level as marriage.”*° Peter Sprigg of the Family 
Research Council also accused gay and lesbian people of “taking advan- 
tage of the grief and compassion that Americans do feel.” He concluded, 


“To redefine the family based on our grief over the losses that people may 
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have experienced as a result of the terror attacks would be bad law and bad 
policy.”*” 

Perhaps as a result of these objections, the initial interim regulations 
issued by the Department of Justice in December 2001 and the final regu- 
lations issued in March 2002 did not explicitly recognize same-sex partners. 
They instead left it up to states to determine who is eligible for victim’s 
compensation under the federal fund.** However, most states do not pro- 
vide any legal recognition to same-sex partners, even those in committed, 


long-term or lifelong relationships. 


EXTREME CLAIMS 


Comparing Advances in Civil Rights for Gay 
and Lesbian People to Terrorism 


Several leading anti-gay groups have compared gay rights advances to ter- 
rorism. Lou Sheldon of the Traditional Values Coalition compared the June 
2003 U.S. Supreme Court ruling striking down sodomy laws to the Sep- 
tember 11 terrorist attacks. He compared either gays or the Supreme Court 


to the terrorists who struck that day. 


This is a major wake-up call. This is a 9/11, major wake-up call that the 
enemy is at our doorsteps. This decision will open a floodgate. This will 
redirect the stream of what is morally right and what is morally wrong 
into a deviant kind of behavior. There is no way that homosexuality can 


be seen other than [as] a social disorder.*? 


Concerned Women for America warned in a September 2003 press release 
that same-sex marriage “pose[s] a new threat to US border security.” The 
release called a legally married Canadian same-sex couple trying to enter the 
United States as a married couple “the latest pair of ‘domestic terrorists.””>° 
Former Boston mayor and U.S. ambassador to the Vatican Raymond Flynn, 
now a professional Christian right/anti-gay activist, reacted to the Massa- 
chusetts high court ruling by calling the issue of gay marriage “a ticking time 
bomb in America for the last several months that has exploded in Massa- 
chusetts.” He claimed, “The voice of the American people is about to be 
heard.”°! Family Research Council president Tony Perkins also used the 
analogy of a time bomb when he criticized President Bush for not going far 


enough in his 2004 State of the Union address. 
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Sixty-four days ago the Massachusetts State Supreme Court tossed a 
cultural time bomb into the public square when they mandated the Leg- 
islature to create homosexual marriages. Disappointingly, in his State 
of the Union address, President Bush promised to help the families of 


America—after the bomb goes off and the damage is done.*? 


GAYS + DEMOCRATS = A DOMESTIC AL-QAEDA 


The Massachusetts Family Institute posts a lot of right-wing commentary 
on its Web site, including a column by Ann Coulter titled “Massachusetts 
Supreme Court Abolishes Capitalism!” and a piece by Dennis Prager titled 
“San Francisco and Islamists: Fighting the Same Enemy.”*? Prager com- 
pares “secular extremism” to “religious extremism,” arguing: “One enemy 
is led from abroad. The other is directed from home.” Prager continues: 
“The war over same-sex marriage and the war against Islamic totalitari- 
anism are actually two fronts in the same war—a war for the preservation 
of the unique creation known as Judeo-Christian civilization.” Claiming 
that “the Left” is ignoring the threat of anti-American terrorism from groups 
active in the Muslim world, Prager says this is because “the Left is pre- 
occupied first with destroying America’s distinctive values.” He continues, 
“So, if the Islamists are fellow anti-Americans, the Left figures it can worry 
about them later.” Warning that legalizing same-sex marriage represents 
“the beginning of the end of Judeo-Christian civilization,” Prager concludes: 
“This civilization is now fighting for its life—as much here as abroad. Join 


the fight, or it will be gone as fast as you can say ‘Democrat.’”°*+ 


CLAIMS OF ANTI-CATHOLICISM 


The Massachusetts Knights of Columbus posts a letter on its Web site from 
former Boston Mayor Ray Flynn, now president of Your Catholic Voice. 
Flynn warns: “your Church and your family are under attack . . . [A]nti- 
Catholicism is alive and well here in Massachusetts! Anti-Catholicism is, 
tragically, still an acceptable form of prejudice in America today.”°* Despite 
Flynn’s alarmism, legalization of same-sex marriage—which is recognized 
in many Protestant and Jewish faith traditions—is no more anti-Catholic 
than is the legalization of divorce for heterosexuals. “We are part of a plu- 
ralistic society and in no way pretend to force our religious preferences on 
other people,” Catholic archbishop Sean O’ Malley said at “The Summit of 
October to Save Marriage,” organized by the Massachusetts Family Institute 
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in Wayland, Massachusetts, in October 2003.°° But in fact that is exactly 
what O’Malley is trying to do. Pointing this out and challenging it is not 
a manifestation of anti-Catholicism. Charges of anti-Catholicism have par- 
ticular resonance in Massachusetts, one of the most Catholic states in the 
country, where anti-Catholic bias interacted with anti-immigrant nativism 
in the 1800s and early 1900s. 


AN INORDINATE FOCUS ON HOMOSEXUALITY 


Although many of the national anti-gay groups purport to advocate a “pro- 
family” agenda, they pay much less attention to many pressing family prob- 
lems. Three of the national religious right groups have Web sites that allow 
users to search all of the documents available on the site. Searches using a 
few keywords yielded revealing results.°” 

The Family Research Council, a group that has $5 million in revenue a 
year and claims it “shapes public debate and formulates public policy that 
values human life and upholds the institutions of marriage and the family,” 
had 203 documents on its Web site containing the term homosexual but only 
37 with poverty, 26 with domestic violence, 18 with health insurance, and 2 with 
child support. Concerned Women for America, a “public policy women’s 
organization” with $12 million in revenue a year, had 602 documents on its 
Web site that contained the term homosexual but only 97 with health care, 80 
with poverty, 70 with divorce, and six containing child support. The Concerned 
Women for America Web site had only 71 documents containing the term 
rape, 19 with domestic violence, and none with pay equity. This is especially 
striking given a June 2003 survey of over three thousand women conducted 
over two years by Princeton Survey Research Associates, which revealed 
that the top concerns of American women were domestic violence/sexual 
assault and equal pay for equal work.°® Focus on the Family, a religious right 
behemoth with $126 million in revenue a year and more than one thousand 
employees, had the word divorce in 841 documents, homosexual in 740 doc- 
uments, poverty in 212 documents, domestic violence in 85 documents, health 


insurance in only 36 documents, and child support in a mere 20 documents. 


A BROADER REACTIONARY AGENDA 


Many anti-gay, Christian right groups claim to represent the people against 


“judicial tyranny.” But in fact, many leading groups advocate a reactionary 
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political agenda that is not supported by a majority of Americans. For ex- 
ample, many of these organizations also oppose affirmative action, repro- 
ductive choice, immigration, teaching evolution in schools, the failed Equal 
Rights Amendment that would have banned sex discrimination (passed by 
Congress in 1979 and ratified by thirty-five states before the seven-year 
ratification period expired), and military combat service by women. 

Dr. Ron Crews, president of the Massachusetts Family Institute since 
2001, served as a Republican state representative in Georgia from 1992 to 
1998, when his bid for reelection failed because of his hard-right views. He 
blamed his loss on “homosexual activists who moved into my district just 
to be able to vote against me.” Crews sponsored the Georgia Defense of 
Marriage Act when it passed in 1996, and he sought legislation allowing 
“covenant marriage,” which would have made divorce more difficult by re- 
quiring spouses to enter counseling, prove adultery or abuse, or live apart 
for two years before being allowed to divorce.* He was a leader in the fight 
to ban late-term abortions and also lobbied the Georgia Department of Ed- 
ucation to teach creationism in the classroom, without success.°° Following 
his defeat for reelection in 1998, Crews served as legislative director for the 


Georgia Christian Coalition. 


OPPOSITION TO NO-FAULT DIVORCE: ADVOCATING THE 
REQUIREMENT OF MUTUAL CONSENT FOR DIVORCE 


The Family Research Council promotes an end to no-fault divorce and ad- 
vocates the requirement of mutual consent for divorce, as well as “covenant 
marriage” laws now in effect in Louisiana, Arizona, and Arkansas.°! 
Covenant marriages are much harder to enter into and harder to dissolve. 
When Tony Perkins, now head of the Family Research Council, was a Re- 
publican state representative in Louisiana, he drafted the first covenant 


marriage law, passed in 1997. A Family Research Council document states: 


after consulting with . . . a group of pastors in his district . . . he drafted 
a bill that only allowed for divorce in what they saw as the biblically licit 
cases of adultery and abandonment. Perkins said he wanted to start with 
a high standard, the biblical ideal for marriage, because he knew that he 


would have to compromise in the legislative process. 


It is important to note that Perkins’s bill does not list spousal abuse as a 


“biblically licit” reason for divorce. 
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The Family Research Council praises “state marriage promotion efforts,” 
including “restricting no-fault divorce.” Arguing that “abandoning fault 
divorce was a huge mistake,” Brigit Maher of the council endorses “legisla- 
tion to restrict no-fault divorce, which require[s] mutual consent, longer 
waiting periods, or classes for divorcing parents before a divorce can be 
obtained.”°? Concerned Women for America’s Jan LaRue also denounces 
no-fault divorce as a reason why many people support marriage equality for 


gay couples. 


The biggest problem we have in getting people, especially younger ones, 
to understand why marriage is devalued by the existence of a counterfeit 
is that much of the public does not value marriage at all. Adultery is 
no big deal. No-fault divorce is tolerated. Absentee fathers and mothers 


devalue marriage.°* 


While it is not clear if the Massachusetts Family Institute supports an end 
to no-fault divorce, its Web site contains links to the national groups just 
noted that do. The institute’s Massachusetts Marriage and Family Report 
2002 calls on “public policy opinion leaders” to “encourage policies that 


discourage divorce without counseling.”© 


OPPOSITION TO FEMINISM 


Phyllis Schlafly is one of several conservative leaders and pundits whose 
“timely commentary” is posted on the Massachusetts Family Institute’s Web 
site. She helped defeat the Equal Rights Amendment in the mid-1980s. A 
book titled Feminist Fantasies—linked at the bottom of Schlafly’s essay “Will 
Massachusetts Abolish Marriage?”—claims: 


No assault has been more ferocious than feminism’s 40-year war against 
women, and no battlefield leader has been more courageous than Schlafly. 
In a new book of dispatches from the front, feminism’s most potent foe 
exposes the delusions and hypocrisy behind a movement that has cheated 


millions of women out of their happiness, health, and security. 


Schlafly’s Eagle Forum works closely with Concerned Women for America 
and other members of the Coalition for Marriage through the closely named 
Coalition to Protect Marriage and through other coalitions. The Coalition 
to Protect Marriage sponsored Marriage Protection Week in October 2003. 
Archbishop Sean O’Malley spoke at a Massachusetts event on October 2, 
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2003, that was organized by the Massachusetts Family Institute and the 
Coalition to Protect Marriage.°” 

National anti-gay groups advocate many reactionary policies. The Tradi- 
tional Values Coalition, Focus on the Family, Concerned Women for Amer- 
ica, and Phyllis Schlafly’s Eagle Forum oppose reproductive choice, the 
teaching of evolution in public schools, and comprehensive sex education. 
They also promote prayer in public schools.°® The Family Research Coun- 
cil supports a school prayer amendment to the U.S. Constitution and would 
like to abolish the Department of Education.©? Concerned Women for 
America also seeks the abolition of the Department of Education.”° Phyllis 
Schlafly opposes statehood for the District of Columbia and Puerto Rico 
(predominantly African American and Latino jurisdictions), supports mak- 
ing English the official language of the United States, and opposes the 
combat service of women. She brags about her leading role in defeating the 
Equal Rights Amendment.’! She also opposes President Bush’s immigra- 
tion reform proposal, singling out Mexican immigrants in particular for 


her vitriol.72 


OUTSPENDING GAY RIGHTS GROUPS BY 
AT LEAST A SIX-TO-ONE MARGIN 


Anti-gay groups portray gay people and gay activists as politically powerful, 
well-funded elites. For example, Andrea Sheldon, executive director of the 
‘Traditional Values Coalition, slammed President Clinton for speaking at a 
Human Rights Campaign dinner in 1997, denouncing “an American Pres- 
ident kissing up to the wealthiest extremists of the left.””? The Family Re- 
search Council recently wrote: “The Human Rights Campaign and the other 
groups in the homosexual lobby have very deep pockets. Big corporations, 
elite foundations, and Hollywood celebrities underwrite the homosexual 
lobby with tens of millions of dollars every year.”’* 

In fact, the financial resources of the nine member organizations of the 
Massachusetts-based Coalition for Marriage for which income data are avail- 
able dwarf the revenues of national and local gay rights advocacy organiza- 
tions by a margin of at least six to one ($168 million compared to just 
$25 million).’° These groups range from Focus on the Family, with $126 
million in revenue in 2002, to the Massachusetts State Council of the 
Knights of Columbus, with $593,512 in revenue in 2002. It is important 
to note that the Massachusetts Family Institute, with just over $400,000 
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TABLE 3. Annual Income of Coalition for Marriage Member Organizations versus Members of 


MassEquality 


Coalition for Marriage members for which income data is publicly available (9) 


Focus on the Family 
Alliance Defense Fund 
Black Ministerial Alliance of Greater Boston 
Concerned Women for America 
Family Research Council 
Massachusetts Family Institute 
Morality in Media Massachusetts 
Massachusetts State Council, Knights of 
Columbus 
Traditional Values Coalition 
Total 


$126,251,827 
$15,998,907 


www.family.org 
www.alliancedefensefund.org 


www.bmaboston.org $1,291,742 
www.cwfa.org $11,999,881 
www. frc.org $9,730,169 
www. mafamily.org $408,858 
www.moralmedia.net $1,247,956 
www. massachusettsstatekofc.org $593,512 
www.traditionalvalues.org $581,783? 


$168,104,635 


National and local members of MassEquality, the Massachusetts marriage equality coalition 


Human Rights Campaign/HRC Foundation 

National Gay and Lesbian Task Force/NGLTF 
Foundation 

Gay and Lesbian Advocates and Defenders 

Freedom to Marry Coalition of Massachusetts 

Massachusetts Gay and Lesbian Political 
Caucus 

Freedom to Marry Foundation 

Greater Boston Parents and Friends of 
Lesbians and Gays 

Bay State Democrats 

Gay and Lesbian Labor Activist Network 

Jewish Alliance for Law and Social Action 

Religious Coalition for the Freedom to Marry 

Citizens for Participation in Political Action 

National Organization for Women, 
Massachusetts Chapter 

Western Massachusetts LGBT Political 
Alliance 

National Log Cabin Republicans 

ACLU of Massachusetts 

Bisexual Resource Center 

LGBT Aging Project 

Total 


www.hrc.org $17,334,997 


www.thetaskforce.org $5,121,163> 


www.glad.org $1,500,000° 
www.equalmarriage.org $200,000% 
www.mglpc.org $100,000° 
www.equalmarriage.org $50,000° 
www.pflag.org $98,0008 
www.baystatestonewalldems.org 5,000" 
(N/A) $3,000' 
www.jewishalliance.org $125,000) 
www.rcfm.org $15,000% 
www.cppax.org (N/A) 
www.massnow.org $46,000! 
www.wmassalliance.org $8,000™ 
www.logcabin.org $1,000,000 
www.aclu-mass.org $950,000" 
www. biresource.org $20,000° 
www.|gbtagingproject.org (N/A) 


$26,576,160 


Note: Information retrieved from http://www.guidestar.org (IRS Forms 990) on October 1, 2004, unless otherwise 


noted. 


aThe revenue listed is for fiscal year 2001 of the Traditional Values Coalition Education and Legal Institute only. 
Financial data on the broader Traditional Values Coalition is unavailable. 


Þ Fiscal year 2002-3 audited financial statements. 


©2003 income. 


4Conversation with Josh Friedes, legislative director, March 4, 2004. 
Conversation with Arline Isaacson, board cochair, March 4, 2004. 


‘Ibid. 


SConversation with Gretchen Frasier, board president, March 5, 2004. 
4Conversation with Steve Driscoll, board cochair, March 5, 2004. 
‘Conversation with Harneen Chernow, board cochair, March 4, 2004. 
iConversation with Sheila Decter, director, March 4, 2004. 
kConversation with Marty Rouse, director, MassEquality, March 4, 2004. 
‘Conversation with Patricia Sanders, director, March 8, 2004. 
™Conversation with Stacy Roth, executive director, March 8, 2004. 
"Conversation with Carol Rose, executive director, March 8, 2004. 
°Conversation with Sheeri Kritzer, treasurer, March 8, 2004. 
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in revenue in 2002, is a member of the Family Policy Councils of Focus on 
the Family, which had $126 million in annual revenue at its disposal to use 
in Massachusetts. The Coalition for Marriage organizations for which data 
were not available also have enormous resources and clout, including the 
Massachusetts Catholic Conference, the Catholic Action League of Mass- 
achusetts, the Center for Marriage Law, and the Traditional Values Coali- 


TABLE 4. Annual Income of Thirteen Marriage Protection Week Sponsors versus the Thirteen 
Largest National Gay Rights Advocacy Organizations 


Thirteen Sponsors of Marriage Protection Week for which income data is publicly available 


Focus on the Family www.family.org $126,251,827 
Prison Fellowship www.pfm.org $46,310,285 
American Family Association www.afa.net $14,072,427 
Concerned Women For America www.cwfa.org $11,999,881 
Family Research Council www. frc.org $9,730,169 
Free Congress Foundation www.freecongress.org $2,680,004 
National Coalition for the Protection of 
Children and Families www.nationalcoalition.org $1,577,827 
Eagle Forum www.eagleforum.org $1,569,697” 
Americans United for Life www.unitedforlife.org $1,118,102? 
American Values www.ouramericanvalues.org $870,141 
Traditional Values Coalition www.traditionalvalues.org $581,783> 
American Cause www.theamericancause.org $415,003 
Citizens for Community Values www.ccv.org $89,338! 
Total $217,266,484 


Thirteen largest national gay rights advocacy organizations 


Human Rights Campaign/HRC Foundation www.hrc.org $17,334,997> 
Lambda Legal Defense and Education 

Fund, Inc. www.lambdalegal.org $9,509,686 
Gay and Lesbian Alliance Against 

Defamation, Inc. www.glaad.org $5,300,000 
National Gay and Lesbian Task Force/ 

NGLTF Foundation www.thetaskforce.org $5,121,163°¢ 
Gay, Lesbian, and Straight Education 

Network www.glsen.org $3,325,203 
LLEGO (National Latino/a Lesbian and 

Gay Organization) www.llego.org $2,500,000 
Parents and Friends of Lesbians and Gay 

Men www. pflag.org $2,363,005 
Victory Fund/Foundation www.victoryfund.org $2,000,000 
Servicemember’s Legal Defense Network www.sldn.org $1,800,000 
National Center for Lesbian Rights www.nclrights.org $1,414,120 
International Gay and Lesbian Human 

Rights Commission www.igthrc.org $1,357,355 
Freedom to Marry Collaborative www.freedomtomarry.org $1,100,000% 
National Youth Advocacy Coalition www.nyacyouth.org $1,021,907 

Total $54,147,436 


Note: Information retrieved from http://www.guidestar.org (IRS Forms 990), unless otherwise noted. 

a2000 revenues. 

Þ2001 revenues. 

¢Fiscal year 2002-3 audited financial statement. 

42003 approved budget. 

Source: Adapted from S. Cahill et al., “Marriage Protection Week” Sponsors: Are They Really Interested in 
“Building Strong and Healthy Marriages?” (New York: Policy Institute of the National Gay and Lesbian Task 
Force, 2003). 


Cahill, Sean, and Sarah Tobias. Policy Issues Affecting Lesbian, Gay, Bisexual, and Transgender Families. 
E-book, Ann Arbor, MI: University of Michigan Press, 2006, https://doi.org/10.3998/mpub.92262. 
Downloaded on behalf of University of Michigan, Ann Arbor 


The Struggle for Partner Recognition and the Right-Wing Backlash * 119 


2 
$250,000,000 E 13 Marriage 
Protection Week 
$217,266,534 Sponsors 
13 Largest National 
$200,000,000 LGBT Advocacy 
Groups 
$150,000,000 
$100,000,000 
$54,147,436 
$50,000,000 
$0 


Combined Annual Income 
Fig.12. Annualincome analysis of thirteen Marriage Protection Week sponsors versus the thirteen 
largest national gay rights advocacy organizations. 
Reproduced from S. Cahill, J. Cianciotto, and R. Colvin, “Marriage Protection Week” Sponsors: Are They Really 


Interested in “Building Strong and Healthy Marriages?” (New York: Policy Institute of the National Gay and Les- 
bian Task Force, 2003), 5-6. 


tion outside its Education and Legal Institute. If the revenue and assets of 
these groups were added to the $168 million they report, gay and pro-gay 
groups would be at an even more extreme disadvantage than the six-to-one 
ratio we can definitively state. 

As evidence of their significant resources, the Family Research Council 
launched a $2 million advertisement campaign on February 27, 2004, to 
thank President Bush for his support of the Federal Marriage Amendment. 
The council purchased full-page advertisements in several major U.S. news- 
papers, including the New York Times, the Washington Post, and USA Today.’° 
This campaign used more resources than the entire 2003 operating budget 
of Gay and Lesbian Advocates and Defenders, the group that litigated 
Goodridge v. Dept. of Public Health. 


MEMBER ORGANIZATIONS OF 
THE COALITION FOR MARRIAGE’? 


Alliance Defense Fund 
The Alliance Defense Fund is a national group that, according to its mis- 


sion statement, “provides the resources that will keep the door open for the 
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spread of the Gospel through the legal defense and advocacy of religious 


freedom, the sanctity of human life, and traditional family values.” 


Bay State Republican Council 
The Bay State Republican Council is a grassroots group formed in 2001 that 
promotes the election of Republican candidates in local, state, and federal 


elections. 


Black Ministerial Alliance of Greater Boston 
The Black Ministerial Alliance is a forty-year-old organization representing 


eighty African American churches in the Boston area. 


Catholic Action League of Massachusetts 
The Catholic Action League of Massachusetts is an advocacy and public 


policy group. 


Center for Marriage Law 

The Center for Marriage Law is affiliated with the Columbus School of 
Law at the Catholic University of America in Washington, D.C., and is 
dedicated, according to its Web site, to strengthening “the institution of 
marriage and to affirm[ing] the definition of marriage as the union of one 


man and one woman.” 


Concerned Women for America 

Concerned Women for America is a religious advocacy group based in 
Washington, D.C., and dedicated, according to its mission statement, to 
protecting and promoting “biblical values among all citizens.” It has played 


a leading role in dozens of anti-gay ballot campaigns. 


Family Policy Councils of the United States 
The Family Policy Councils are a loosely affiliated coalition of state groups 


under Focus on the Family, such as the Massachusetts Family Institute. 


Family Research Council 
The Family Research Council, a spin-off from Focus on the Family, is a 
Christian advocacy group based in Washington, D.C. It has been active in 


dozens of anti-gay ballot campaigns. 


Focus on the Family 
Focus on the Family is a national, Colorado-based Christian advocacy and 
media group whose mission is “to cooperate with the Holy Spirit in dis- 


seminating the Gospel of Jesus Christ to as many people as possible.” It has 
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been active in dozens of anti-gay ballot campaigns. It is the largest Chris- 
tian right, anti-gay group, with an annual budget of $125 million and more 


than one thousand employees. 


Massachusetts Catholic Conference 
The Massachusetts Catholic Conference is the lobbying and public policy 


arm of the four Roman Catholic dioceses of Massachusetts. 


Massachusetts Citizens for Life 
The Massachusetts Citizens for Life is an advocacy group opposed to legal 


abortion, human cloning, and euthanasia. 


Massachusetts Family Institute 

The Massachusetts Family Institute, the state affiliate of the Colorado-based 
Focus on the Family, has coordinated the fight in Massachusetts to amend 
the state’s constitution to define marriage as the union of one man and one 


woman. 


Massachusetts State Council, Knights of Columbus 
The Knights of Columbus is a Roman Catholic fraternal group. 


Morality in Media Massachusetts 
Morality in Media promotes “decency in the media” and “strongly upholds 


traditional family values and Judeo-Christian precepts.” It is an affiliate of 
the Christian Coalition.’8 


Traditional Values Coalition 

The Traditional Values Coalition is a national organization made up of forty- 
three thousand churches. The coalition is rabidly anti-gay and heavily fo- 
cused on anti-gay politics. Nine of its “Top Ten Reports” on its Web site are 
fully or partly about homosexuality; the tenth is about transgender issues. 
Seven of the ten reports have the word homosexual in their title. The coali- 


tion has also been active in dozens of anti-gay ballot campaigns. 


RECENT HISTORICAL CONTEXT: 
THE EMERGENCE OF MARRIAGE AS A 
CENTRAL POLITICAL ISSUE IN THE 1990879 


In June 2003, in Lawrence v. Texas, the U.S. Supreme Court struck down 
archaic laws in thirteen states banning private, consensual sexual intimacy. 


(The impact of archaic sex laws in two additional states, Massachusetts and 
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Michigan, was in dispute at the time of the ruling.) Widely known as “sodomy 
laws,” nine of these thirteen laws banned certain practices regardless of 
whether the couple engaging in them was heterosexual or homosexual.°° 
In the other four states, the laws banned certain sexual practices only for 
homosexual couples. But even in the nine states where laws targeted both 
opposite-sex and same-sex couples, the laws were in practice dispropor- 
tionately deployed against gay couples. 

The majority ruled that sodomy laws violated the Constitution’s privacy 
provision; the court did not directly address the issue of state recognition 
of same-sex marriages. However, both gay rights proponents and opponents 
interpreted the majority’s decision as hinting at future support for marriage 
equality. Justice Anthony Kennedy, writing for the majority, ruled that the 
state cannot single out gay people for harassment and discriminatory treat- 
ment simply because of “moral disapproval” of homosexuality. Kennedy 
wrote of “respect” for gay couples and warned that “the state cannot demean 
their existence.” The court also described gay relationships as a “personal 
bond” involving much more than just sex. Kennedy said that reducing gay 
couples to “sex partners,” as anti-gay organizations and defenders of sodomy 
laws often do, is offensive in the same way that describing a husband and 
wife as nothing more than sex partners would be offensive. However, Ken- 
nedy noted that the case against the Texas sodomy law “does not involve 
whether the government must give formal recognition to any relationship 
homosexual persons seek to enter.” In her concurrence, Justice Sandra 
Day O’Connor agreed that the “traditional institution of marriage” was 
not at issue.®! 

Despite these majority caveats, Justice Antonin Scalia angrily argued 
just the opposite in his dissent, in which he was joined by Chief Justice 
Rehnquist: “Today’s opinion dismantles the structure of constitutional law 
that has permitted a distinction to be made between heterosexual and homo- 
sexual unions, insofar as formal recognition in marriage is concerned.”*? 
Anti-gay activists and politicians vocally agreed. Quickly, the Lawrence de- 
cision became portrayed in the mainstream media as a precursor to legal- 
ization of gay marriage. Republican senator Rick Santorum of Pennsylvania 
warned that “the greatest near-term consequence of the Lawrence v. Texas 
anti-sodomy ruling could be the legalization of homosexual marriage.”*? 
Rev. Jerry Falwell warned, “it’s a capitulation to the gay and lesbian agenda 
whose ultimate goal is the legalization of same-sex marriages.” 84 


Gay rights activists also found implications in Lawrence for marriage 
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equality. Of legalized same-sex marriage, Lambda Legal Defense and Edu- 
cation Fund’s Patricia Logue, cocounsel in the Lawrence case, said, “I think 
it’s inevitable now,” adding, “In what time frame, we don’t know.”®° Lawrence 
lead attorney Ruth Harlow, also with Lambda, said, “The ruling makes it 
much harder for society to continue banning gay marriages.”°° 

The Lawrence decision and court rulings in Canada and Massachusetts in 
favor of marriage equality (discussed in chap. 3) were, of course, welcomed 
by advocates for equal rights for LGBT people. They were also denounced 
by anti-gay politicians and organizations, including the leading groups of 
the religious right. Conservatives and would-be theocrats joined together 
to mobilize resentment and reaction against the Lawrence and Goodridge rul- 
ings, prime examples, in their view, of judicial tyranny and liberal judicial 
activism. They promoted dozens of state anti-gay family laws and amend- 
ments, as well as two federal initiatives: the anti-gay Federal Marriage 
Amendment and the Marriage Protection Act, a bill that would strip federal 
courts of the power to rule on the issue of same-sex marriage. Such efforts 
are just the latest round of a concerted, decade-long campaign to ban mar- 
riage for same-sex couples in state and federal law. The broader anti-gay 
movement has been around almost as long as the modern gay rights move- 
ment: the first anti-gay ballot measure repealed a sexual orientation non- 
discrimination law in Boulder, Colorado, in 1974. 

The first ballot measure to target marriage for same-sex couples was 
proposed in Idaho in 1994. The Idaho initiative would have banned mar- 
riage for gay couples as well as many other legal protections, such as sexual 
orientation nondiscrimination laws. While the anti-gay movement has pro- 
moted anti-gay ballot measures as an organizing and fund-raising strategy 
for three decades, it was not until the mid-1990s that it started promoting 
anti-gay marriage and other anti-family ballot questions. 

Hostility toward gays was a central theme of the Republican Convention 
in August 1992. Pat Buchanan denounced “the amoral idea that gay and les- 
bian couples should have the same standing in law as married men and 
women.” He also ridiculed Clinton’s support for gay equality to a receptive 
crowd, many of whom held signs reading “Family Values Forever, Gay Rights 
Never.” Buchanan advocated a “cultural war” against secular humanism and 
those advocating tolerance for various differences. At least six other speak- 
ers spoke against gay people, gay rights laws, and same-sex marriage. Vice 
President Dan Quayle alluded to gays in his acceptance speech: “Americans 
try to raise their children to understand right and wrong, only to be told that 
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every so-called ‘lifestyle’ is morally equivalent. That is wrong.”®” Finally, 
Republican National Committee chairman Rich Bond explained to the press: 
“We are America. These other people are not America.”°8 

The Republicans’ strategy failed, however. A New York Times poll right 
after the convention found that only 23 percent of voters considered homo- 
sexuality an important election issue.8? Bill Clinton’s mantra “It’s the econ- 
omy, stupid” was a better indicator of the sentiment of voters still trying 
to escape the depths of a recession. Campaign aides resisted the desire of 
many in the Republican Party to make Clinton’s support for lifting the 
military ban a campaign issue, fearing further backlash like that evoked by 
the rhetorical excesses of the Houston convention.”° Clinton won the 1992 
presidential election partly due to the fund-raising support and votes of a 
newly energized gay voting bloc. Three in four gays voted Democratic, and 
only 14 percent voted for incumbent president George Herbert Walker 
Bush.’ 


THE 1996 ELECTION AND THE 
FEDERAL DEFENSE OF MARRIAGE ACT?? 


After the Hawaii Supreme Court ruled in 1993 that it was impermissible 
under the state constitution to deny three lesbian and gay couples the right 
to obtain a marriage license, anti-gay activists and politicians made gay 
marriage a central issue in the 1996 presidential campaign. Just before the 
Iowa caucuses, the first primary election event, they held a rally denouncing 
same-sex marriage. Nearly every Republican candidate attended and signed 
a pledge to “defend” heterosexual marriage against the threat allegedly 
posed by the three same-sex couples in Hawaii who had sued the state for 
the right to marry. 

The developments in Hawaii and the Republican presidential candidates’ 
anti-gay rhetoric quickly transformed mainstream state and national politics. 
Gay marriage emerged as a central wedge issue in the campaign. Through- 
out 1996, newspapers and talk radio hosts railed against gay marriage—even 
such liberal editorial boards as that of the Boston Globe. Six in ten Americans 
polled expressed disapproval of same-sex marriage.?? 

It was against this backdrop that Congress passed the 1996 Defense of 
Marriage Act, which barred federal recognition of same-sex marriages and 
allowed states to refuse to recognize same-sex marriages from other states. 


After it passed Congress, President Clinton not only signed the legislation 
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but bragged about doing so, in advertisements run on Christian radio sta- 
tions. Clinton’s expression of opposition to lesbian and gay marriage and his 
decision to sign the Defense of Marriage Act into law in October 1996 
prevented gay marriage from becoming a major campaign issue in the final 
weeks of the 1996 presidential campaign. 

A total of fifteen state legislatures passed anti-gay marriage statutes by 
the end of 1996.°4 Another fifteen states adopted anti-gay marriage statutes 
in 1997 and 1998.°° Hawaii and Alaska also passed anti-marriage constitu- 
tional amendments in 1998, reversing earlier state court victories for mar- 


riage equality. 


VERMONT’S HIGH COURT RULING 
AND THE 2000 ELECTION CAMPAIGN?® 


Throughout the primary race for the 2000 nomination, which started in 
mid-1999, all ten of the Republican candidates opposed any form of legal 
protection for gay people, such as nondiscrimination laws. Echoing the 
1996 anti-marriage rally on the eve of the Iowa caucuses, six of the Repub- 
lican candidates signed an anti-gay pledge on the eve of the Iowa straw poll 
in August 1999, pledging to oppose domestic partner benefits, education 
to fight anti-gay harassment and violence in the schools, adoption by gay 
people, and other issues.”” 

In December 1999, the marriage issue arose again in the wake of the 
Vermont Supreme Court’s ruling that the state must provide to same-sex 
couples every benefit and protection it provides to married heterosexual 
couples. Democratic candidates Bill Bradley and Al Gore, who sought the 
gay community’s vote, applauded the decision, while the Republican candi- 
dates denounced it. Christian right activist Gary Bauer called the ruling 
“worse than terrorism.”?° 

Throughout 2000, Governor George W. Bush of Texas continued to ar- 
ticulate anti-gay positions when asked. In South Carolina, he told a Chris- 
tian radio station that if elected president, he probably would not appoint 
gays to his administration, because “[a]n openly known homosexual is 
somebody who probably wouldn’t share my philosophy.”?? As governor, 


Bush defended ‘Texas’s sodomy law as “a symbolic gesture of traditional 


»100 101 


values, opposed sex education, and sought to tax condoms as a vice. 
Throughout 1999 and 2000, Bush spoke out against gay adoption, same-sex 


marriage, hate crimes legislation, nondiscrimination laws, and sex education. 
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Despite this, the Log Cabin Republicans reportedly spent five hundred thou- 
sand dollars campaigning for Bush’s election in 2000. 

Vice Presidential nominee Dick Cheney pleasantly surprised many when 
he said in a debate with Democratic senator Joseph Lieberman that same- 
sex partners should be able to enter into relationships and that states should 
be able to decide whether or not to recognize such relationships.!°? How- 
ever, such states’ rights, usually a core tenet of conservative philosophy, were 
restricted by the federal Defense of Marriage Act, which Cheney and Bush 
support. 

Despite Bush and Cheney’s bottom-line adherence to anti-gay policy 
positions, the 2000 Republican Convention set a markedly different tone 
from its predecessors. In general, speakers eschewed anti-gay rhetoric, al- 
though anti-gay language was kept in the Republican Party platform. This 
language opposed marriage and other forms of partner recognition for gay 
couples, gays in military service, and sexual orientation nondiscrimination 


laws. 


MARRIAGE AND THE 2004 ELECTION 


The 2004 Democratic Presidential Candidates: 
The Most Pro-Gay Field Ever?°? 


The ten Democratic presidential candidates who ran in 2003 and 2004 were 
by far the most pro-gay field of candidates ever. All of the Democrats sup- 
ported most of the key issues of concern to LGBT people: sexual orientation 
nondiscrimination laws, HIV/AIDS prevention and treatment, lifting the 
ban on gays in the military, hate crimes laws, domestic partnerships, and gay- 
supportive education policy.!°* The few differences among the candidates 
regarded marriage and civil unions. 

Three of the ten candidates—former U.S. senator and ambassador 
Carol Moseley Braun (IL), Congressman Dennis Kucinich (OH), and the 
Rev. Al Sharpton—supported full marriage equality for same-sex couples. 
The other seven candidates did not unequivocally support marriage equality. 
Five of these—Senator John Edwards (NC), Representative Dick Gephardt 
(MO), Senator John Kerry (MA), Senator Joseph Lieberman (CT), and Sen- 
ator Bob Graham (FL)—repeatedly expressed their opposition to marriage 
for same-sex couples. At the same time, most spoke out against the Federal 
Marriage Amendment, which Rep. Marilyn Musgrave (R-CO) had intro- 
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duced to amend the U.S. Constitution to define marriage as between a man 
and a woman and to prevent legislatures or courts from mandating more 
limited benefits, such as civil unions or domestic partnerships (see chap. 3). 
They also made supportive comments in the wake of the Massachusetts court 
ruling. Democratic nominees Kerry and Edwards both spoke out against the 
Federal Marriage Amendment; when it came up for a vote in July 2004, just 
before the Democratic National Convention, they skipped the vote but said 
they would have voted against it had they been present. 

The other two candidates, retired general Wesley Clark and former Ver- 
mont governor Howard Dean, did not say they opposed marriage for gay 
couples. However, on numerous occasions, when asked if they support 
marriage, they answered that they support civil unions. They also expressed 
support for the recent Massachusetts ruling in favor of marriage equality, 
saying it reflected concern for “rights” (Clark) and “equality” (Dean) for all 


Americans, regardless of sexual orientation.!° 


Bush on Marriage Equality?°° 


For much of 2003 and into early 2004, Bush sent mixed messages about 
the Federal Marriage Amendment. For example, in July 2003, Bush said of 
the amendment: “I don’t know if it’s necessary yet . . . [W]hat I do support 
is a notion that marriage is between a man and a woman.” 197 However, later 
that month, Bush announced his intention to introduce legislation that 
would go beyond the restrictions expressed by the Defense of Marriage Act 
and further codify the ban on same-sex marriage. !08 

In October 2003, Bush endorsed Marriage Protection Week, a series of 
anti-gay marriage events sponsored by the leading national Christian right 
groups.!°? Bush repeatedly denounced the November 2003 Massachusetts 
Supreme Judicial Court ruling legalizing marriage for same-sex couples!!°— 
for example, in his January 2004 State of the Union address.!!! On Feb- 
ruary 4, 2004, the Massachusetts Supreme Judicial Court ruled that civil 
unions would not provide equality to same-sex couples, and it reaffirmed the 
right of gay couples to marry under the Massachusetts Constitution’s equal- 
ity and due process guarantees. Bush called the ruling “deeply troubling” 
and reiterated his statement from his State of the Union address.!!? Later 
that month, he called gay marriages in San Francisco “troubling.”!!3 Fi- 
nally, in late February 2004, Bush officially endorsed an anti-gay marriage 


amendment, calling on Congress to quickly pass such a measure. 
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Bush on More Limited Forms of Partner Recognition 


In 2000, President Bush said, “In the private sector [domestic partner ben- 
efits] are perfectly fine.” On the governmental level, he said, the decision 
should be left up to cities and states.!'* However, as governor of Texas, Bush 
took no initiative to offer domestic partner benefits to state employees or 
to create a domestic partner registry for Texas residents. Bush has not indi- 
cated whether or not he supports domestic partner benefits for same-sex part- 
ners of federal employees. Such a bill was introduced into the Republican- 
controlled Congress in 2003, cosponsored by conservative Democratic 
senator Joseph Lieberman (D-CT), but Bush has not done anything to help 
move it toward passage.!!° 

When White House press secretary Scott McClellan was asked how the 
president feels about the “concept of civil unions as an alternative to gay 
marriage,” McClellan responded that Bush supports the Defense of Mar- 
riage Act, which “states that other states don’t have to recognize the civil 
unions or same-sex marriages of other states.” He then concluded, “So his 
position is very clear in support of that.”!!¢ Texas, which Bush used to lead 
as governor, does not offer civil unions to same-sex couples. Bush endorsed 
Marriage Protection Week in October 2003, during which elected officials 
were asked to sign a pledge opposing not only marriage but also domestic 
partnership and civil unions for gay couples. Yet a week before the Novem- 
ber 2004 election, Bush said he supported the right of states to offer civil 
unions for same-sex couples, and that he disagreed with the GOP platform’s 
opposition to civil unions. This monumental flip-flop reversed Bush’s earlier 
endorsement of Marriage Protection Week and the federal amendment, both 
of which sought to ban civil unions. The media failed to note this glaring in- 
consistency, and Bush came across as moderate and reasonable on gay issues. 

In the 2000 debate with Senator Joseph Lieberman, Vice President Dick 
Cheney defended the right of gay couples to protect their relationships and 
defended states’ rights to devise whatever form of partner recognition they 
might choose. However, in early 2004, Cheney reversed this position and 
endorsed President Bush’s call for a constitutional amendment banning same- 
sex marriage, which would prevent such court rulings as the one in Vermont 
that prompted the state legislature to create civil unions. In August 2004, 
Cheney yet again reversed himself, saying that he personally thought in- 
dividual states should be able to grant whatever recognition they deemed 


appropriate to same-sex couples. He said that he personally disagreed with 
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the president’s support for the Federal Marriage Amendment. Strikingly, in a 
campaign in which Senator Kerry was harshly denounced as a “flip-flopper,” 
no mainstream media outlet or pundit pointed out the inconsistency of both 


Bush’s and Cheney’s positions on same-sex partner recognition. 


The 2004 Republican and Democratic Platforms on 
Marriage and Same-Sex Couples 


While there are many key issues on which the two major U.S. political par- 
ties disagree, their attitudes toward policy issues affecting lesbian and gay 
people represent one of the most striking areas of disagreement. Since 1980, 
the two parties have headed in sharply divergent directions in terms of plat- 
form language regarding gay issues. ‘This is in large part because gays became 
an integral part of the Democratic Party base, while anti-gay activists of the 
religious right became ascendant in the Republican Party, particularly fol- 
lowing the creation of the Christian Coalition after Rev. Pat Robertson’s 
failed run for the presidency in 1988. 

The 2004 Republican and Democratic platforms differed sharply on gay 
issues, including whether to offer legal protections to lesbian and gay couples. 
The Republican platform opposed any benefits for same-sex couples; sup- 
ported the Federal Marriage Amendment and the court-stripping Marriage 
Protection Act; and claimed that being raised by heterosexual, married par- 
ents was essential to the “well-being” of children. It also denounced “judges 
with activist backgrounds in the hard-left” who “threaten America’s dearest 
institutions and our very way of life.”!17 While the Democratic Party plat- 
form did not take an explicit position on the issue of marriage for same-sex 
couples, it did call for “full inclusion of gay and lesbian families in the life 
of our nation” and for “equal responsibilities, benefits, and protections for 
these families.” The Democrats denounced “President Bush’s divisive effort 
to politicize the Constitution by pursuing a ‘Federal Marriage Amendment” 
and said states should be able to “define” marriage, as they had for two 


centuries.!18 


ANTI-GAY MARRIAGE AMENDMENTS 
TO STATE CONSTITUTIONS 


On November 2, 2004, eleven states passed anti-gay marriage amendments, 


eight of which also threaten more limited partner benefits for both gay and 
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straight couples. Margins of victory ranged from Mississippi’s overwhelming 
approval of an amendment by 82 to 18 percent to Oregon’s more narrow 
margin of 57 to 43 percent. Voters in Missouri and Louisiana also approved 
anti-marriage amendments in August and September 2004. 

According to 2000 U.S. Census data on families of same-sex and unmarried 
opposite-sex couples, at least 2.2 million residents in thirteen states are likely 
to lose the right to provide legal protections for their families as a result of the 
passage of antifamily state constitutional amendments there in 2004.!!° 
Nine of the thirteen state amendments go beyond banning marriage and 
also ban or threaten any form of partner recognition, such as domestic part- 
ner health insurance, civil unions, inheritance rights, and second-parent 
adoption. This means that thousands of same-sex partners and opposite-sex 
unmarried partners may be stripped of their domestic partner benefits, in- 
cluding health coverage. Some states now have both an anti-marriage law 
and an amendment. As this book went to press, at least two dozen states were 


considering anti-gay family amendments between 2006 and 2008. 


CONCLUSION 


Marriage equality for same-sex couples is a central wedge issue in U.S. pol- 
itics largely because anti-gay activists and Republican Party leaders sought 
to make it one. The 2004 election was the fourth presidential election in 
which gay rights controversies became central. Although three prominent 
2003 court cases—Lawrence v. Texas, Goodridge v. Dept. of Public Health, and 
the Ontario ruling that Canadian same-sex couples should have the right to 
marry under the nation’s charter of rights—helped galvanize LGBT people 
to pursue the goal of marriage equality, this occurred against a backdrop of 
over thirty years of vigorous anti-gay activism by the right. 

The U.S. Constitution guarantees “equal protection of the laws” for all 
Americans—not just for heterosexual Americans. There are many basic 
rights that, if put up for a popular vote, would not win majority support. 
Many of the most basic freedoms critical to our political system—church- 
state separation, Miranda rights, freedom of the press—would not neces- 
sarily win majority approval in many parts of the country. Putting basic 
rights up for a majority vote is neither moral nor in the best traditions of 
this country. Denying loving and committed couples equal legal protections 
for their relationships and their children is not moral. 


The reaction against marriage equality for same-sex couples will continue 
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for the foreseeable future, but already about five thousand lesbian and gay 
couples have married in Massachusetts, and the sky has not fallen there. 
Activists are preparing for a likely ballot fight to protect the right to marry 
in Massachusetts and will continue to fight against antifamily amendments 
across the country. Meanwhile, given the centrality of gay rights contro- 
versies in the 2004 election and the three previous presidential contests, it 
is likely that marriage and other legal controversies will remain a central 


fault line in U.S. politics for years to come. 
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CONCLUSION 


In the wake of the 2004 presidential election, the passage of thirteen anti- 
gay marriage amendments that year, and the enormous backlash against gay 
families that continues into the 2006 and 2008 election cycles, it is pertinent 
to consider the extent to which the pursuit of same-sex marriage is currently 
reflective of the LGBT community’s political priorities. Earlier in this book, 
we discussed the intellectual history of partnership recognition in the LGBT 
community, noting the resistance of many LGBT scholars and advocates 
toward same-sex marriage. In this chapter, we will show that these argu- 
ments have persisted. Data on the priorities of LGBT African Americans 
and Asians indicates that although members of these communities support 
marriage rights, the pursuit of marriage equality also competes with other 
policy priorities. There are many signs, however, that the push for marriage 
equality enjoys growing support at the grassroots level. The degree of ac- 
tivism in support of marriage equality by LGBT people of all racial and eth- 


nic backgrounds remains high. 


VOICES FROM THE ACADEMY 


In chapter 4, we discussed the way in which LGBT scholars in the 1970s 
through the 1990s drew on radical feminist thought and queer theory to 
develop a functionalist approach to family recognition. Although the func- 
tionalist approach has largely been superseded by an approach emphasizing 
lesbian and gay civil rights (especially within legal and advocacy circles), many 
LGBT academics continue to emphasize problematic aspects of same-sex 
marriage, both as a construct and as a policy priority. 

While advocates of the civil rights approach have framed the marriage 
issue as one that is related to the pursuit of LGBT equality, contemporary 
academic critics argue that the anti-egalitarian and, indeed, anti-democratic 


impulses are prevalent in the pursuit of same-sex marriage rights. For 
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instance, Nancy Polikoff, an early feminist critic of same-sex marriage, 
continues to challenge the rationale behind the state’s giving precedence to 
marriage over other relationships. She does not believe “that the good of 
marriage is so profound and basic to a well-functioning society that law and 
policy . . . [should] single out marriage for ‘special rights’ unavailable to 
other emotionally and economically interdependent units.”! Giving “spe- 
cial rights” and substantial benefits to married couples both creates and re- 
inforces social hierarchy—the antithesis of equality. 

Polikoff recommends the rationale behind the Law Commission of 
Canada’s 2001 report Beyond Conjugality. In a major reappraisal of the re- 
lationship between state and society, the commission recommended legal 
changes to recognize and support all care-based, interdependent personal 
relationships between adults. Underlying the commission’s reasoning are 
the liberal principles of autonomy and equality. As Polikoff explains, the 
principle of autonomy stipulates that “the freedom to choose whether and 
with whom to form close personal relationships is a fundamental value in 
free and democratic societies,” and since neither marriage nor other types 
of conjugal relationships accurately reveal the qualities of “personal adult 
relationships that are relevant to particular legislative objectives,” the state 
in a democratic society should not promote some relationships at the ex- 
pense of others. It follows from this that the principle of equality requires 
government to, as Polikoff puts it, “respect and promote equality between 
different kinds of relationships” as well as within relationships. Polikoff 
maintains that if these principles are followed, the democratic state must 
support a variety of different family forms.” 

For Polikoff, taking democracy seriously means abolishing marriage. 
She recommends that lesbians and gay men take seriously the analysis of 
Martha Fineman, a feminist legal scholar who recommends replacing legal 
marriage with a system that confers legal support and recognition upon 
relationships between children and their caregivers. In such a system, there 
would be “complete equality between adult, coupled heterosexual and homo- 
sexual relationships,” since neither of these relationship types would receive 
state recognition. Furthermore, there would be “equality in the protection 
afforded a lesbian or gay parent providing primary care to a child and that 
afforded a heterosexual parent providing primary care to a child.” Both of 
these relationships would be recognized as “performing the public good 
of the caretaking of inevitable dependents.”? 


Like Polikoff, Judith Stacey also regards marriage as profoundly anti- 
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thetical to “democratic equal regard.” She expresses concern that “pro- 
marriage advocates rarely confront the undemocratic, zero-sum conse- 


uences of their agenda.” Stacey argues: 
q g y argu 


The more eggs and raiments our society chooses to place in the family 
baskets of the married, the hungrier and shabbier will be the lives of the 
vast numbers of adults and dependents who, whether by fate, misfor- 
tune, or volition, will remain outside the gates. In my view, this is an un- 
acceptably steep and undemocratic social price for whatever marginal 
increases in marital stability might be achieved for those admitted to the 


charmed circle.4 


Building on early, functionalist approaches, Stacey challenges policy- 
makers and legal theorists to create a system of registered kinship. Her goal 
is “to further democratize, pluralize, and de-center marriage, rather than to 
eliminate it.” She maintains that a system of registered kinship would “build 
upon a discernible social trend toward legalizing diverse forms of marital 
and non-marital unions.”? Unlike domestic partnerships, registered kin- 
ship agreements would not require that all the relevant parties cohabit, nor 
would it restrict eligibility to couples. Rather, they would require self- 
specified kinship groups to negotiate the terms of their individual agree- 
ments and the distribution of rights and duties therein. These relationships 
would then be recognized and supported by the state. 

Not everyone within the LGBT scholarly community shares this an- 
tipathy for same-sex marriage rights. Lesbian feminist Cheshire Calhoun 
argues that marriage and the family should be central, rather than periph- 
eral, to LGBT politics. Calhoun argues that without the right to marry, or 
the culturally ascribed authority to define what constitutes marriage or 
family, LGBT individuals are denied a “unique citizenship status.”° Hetero- 
sexism displaces the LGBT community from the public sphere by denying 
its members self-representation and forcing them to conform to hetero- 
sexual norms. Calhoun maintains that through restrictions on same-sex mar- 
riage, child custody, and adoptions, LGBT people are also denied access to 
“a legitimate and protected private sphere, and control over the character 
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of future generations.”’ “When lesbians and gays are constructed as outlaws 
to the family and are told they cannot marry, they are being told that they 
are not capable of doing the work of citizens,” writes Calhoun, adding, “Les- 
bians and gays will not be fully equal until the law recognizes same-sex mar- 


riages and equally protects lesbian and gay family life.”® 
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DATA ON LGBT COMMUNITY PRIORITIES 


While many—but not all—academics continue to challenge the LGBT 
movement's prioritization of same-sex marriage, polling data tells a more 
nuanced story. For instance, in a community-wide poll conducted by the 
National Gay and Lesbian ‘Task Force at Gay Pride Celebrations in New 
York, Washington, D.C., and Los Angeles in June 2003, 1,471 people were 
asked what they thought were the three most important issues facing the 
LGBT community. Partnership recognition was the top priority of Gay 
Pride attendees, with 32 percent saying that this issue mattered to them. 
The second most important issue was nondiscrimination, prioritized by 
25 percent of respondents. HIV/AIDS prevention and treatment tied for 
third priority with inclusive hate crimes laws; both these issues were picked 
by 9.5 percent of respondents.’ The sample of people being polled was 65 
percent white non-Hispanic, 10 percent black, 13 percent Latino/Hispanic, 
5 percent Asian, 1 percent Native American, and 6 percent “other.” Marriage 
and other forms of partner recognition were a priority across racial and eth- 
nic lines. 

Other recent polls conducted in the LGBT community, however, reveal 
greater ambiguity about the importance of partnership recognition relative 
to other issues. Marriage/partnership recognition was the fifth priority in 
a recent survey of LGBT Asian Pacific Americans (APAs) in the United 
States.!° Asian American LGBT people were predominantly concerned with 
immigration (40 percent), as well as with hate violence/harassment and 
media representation (both at 39 percent). Yet since the category of “immi- 
gration” may be interpreted to include immigration-related partner pro- 
tections for binational couples—a benefit of marriage—it may be that there 
is actually much more support for marriage equality in the APA LGBT 
community than an initial reading of this data suggests. 

This survey’s results also show a discernible gender gap. Over half (52 
percent) of the women surveyed said that the most important issue facing 
APA LGBT people was hate violence and harassment, while only 31 percent 
of men and 17 percent of transgender respondents said the same. Immi- 
gration was also a top concern of women, with 38 percent indicating this 
was a priority. Marriage/domestic partnership came in third place for women, 
with 30 percent emphasizing its importance. 

In keeping with a trend documented in previous surveys by the National 
Gay and Lesbian Task Force, HIV/AIDS ranked higher on the list of con- 
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Fig. 13. Most important issues facing LGBT Asian Pacific Americans in the United States. 


Reproduced from A. Dang and M. Hu, Asian Pacific American Lesbian, Gay, Bisexual and Transgender People: A Com- 
munity Portrait (New York: Policy Institute of National Gay and Lesbian Task Force, 2005), 25. 


cerns among men than among women. Similar percentages of men said that 
their top concerns were media representation (48 percent), HIV/AIDS (45 
percent), and immigration (43 percent). By contrast, 24 percent of APA men 
thought marriage/domestic partnership was a priority. 

Polls of the African American LGBT community in many ways confirm 
the ambiguities of the APA LGBT community. For instance, the National 
Gay and Lesbian ‘Task Force’s Black Pride Survey sampled nearly three thou- 
sand black LGBT people at Black Gay Pride celebrations around the United 
States in the summer of 2000. Respondents were asked to identify the top 
three issues facing black LGBT people. HIV/AIDS and hate crime violence 
were the top two issues. Marriage/domestic partnership was the third most 
important issue facing black LGBT people. Marriage and domestic part- 
nership were of particular concern to female respondents, who placed the 
issue into the top three. Men and transgender respondents were less con- 
cerned with marriage and domestic partnership than were women.!! 

As with LGBT Asian Pacific Americans, marriage/domestic partnership 
was not the most important issue for people responding to the Black Pride 
Survey. A gender dichotomy is evident in the black community, too. While 
many other issues superseded partnership recognition as a priority for black 
gay and bisexual men, black lesbians and bisexual women gave a relatively 
higher priority to marriage/domestic partnership. This may be because black 


lesbian couples parent at almost the same rate as black married couples 
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and therefore potentially have more to gain from the protections offered by 


partnership recognition, as we discussed in chapter 2. 


BEYOND THE POLLS 


While academics tell one story and polls tell another, advocates in the field 
reveal different perspectives. For instance, Dean Spade, director of the 
Sylvia Rivera Law Project—an organization that works to guarantee that 
all people are free to determine their gender identity and expression—has 
suggested that the push for marriage rights may reflect the goals of a gay 
white elite rather than of the least privileged members of the LGBT com- 
munity. He argues that the movement's current focus on same-sex marriage 
shortchanges other issues, including transgender discrimination and hate 
crimes.!? Meanwhile, Glenn Magpantay, a lawyer who works on Asian Amer- 
ican civil rights, notes that although the organizations he is affiliated with 
have endorsed same-sex marriage, they do not see it as a priority. “Our fear 
is that other issues more important to us including immigration will be 
slighted,” he said, adding, “As it is, gay Asians feel overlooked and mar- 
ginalized within the LGBT community.” 1° 

‘Tensions also persist in the African American LGBT community about 
“the white queer political machine’s appropriation of the language of the 
black civil rights movement” in public discourse about marriage. “I don’t 
ever want to see a white gay man stand before a camera again and equate his 
struggle to the black civil rights movement,” says Jasmyne Cannick, a promi- 
nent African American lesbian and board member of the National Black 
Justice Coalition. !4 Irene Monroe, another board member of the coalition, 
reports that although many activists in the African American LGBT com- 
munity believe that the struggle for same-sex marriage is a civil rights issue, 
they are concerned that LGBT communities of color have been shut out of 
the framing process surrounding the marriage debate. “The dominant white 
queer languaging of this debate at best muffles the voices of these commu- 


nities and at worst mutes them,” she writes. Monroe explains, 


In other words, in leaving out the voices of LGBTQ (lesbian, gay, bi- 
sexual, transgender, and queer) communities of color and classes, the 
same-sex marriage debate is being hijacked by a white upper-class queer 
universality that not only renders these marginalized queer communities 


invisible, but—as it is presently framed—also renders them speechless. !° 
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The National Black Justice Coalition is focusing its advocacy on fairness 
for African-American LGBT families—incorporating a focus not only on 
same-sex marriage but also on such issues as unemployment, adoption, and 
HIV/AIDS.?° 

A Latina lesbian who works in advocacy and represents LLEGO, the 
National Latina/o Lesbian, Gay, Bisexual, and Transgender Organization, 


has a different perspective. Imelda Aguirre writes: 


The major issues that Latina lesbians face primarily revolve around 
family. For example, lesbians of color are more likely to have children 
than white lesbians; therefore, parenting rights are a major issue for us. 
Because bi-national couples and their families face the real threat of 
deportation and separation, immigration is also high on our political 
agenda. Since the right to marry legally will alleviate both these prob- 


lems, marriage equality is of extreme importance to us. !7 


AT THE GRASSROOTS 


While many academics and advocates have questioned the focus on mar- 
riage equality and argued that efforts to achieve access to civil marriage are 
either intrinsically problematic or supplant other, more critical issues, the 
push for marriage equality seems to enjoy increasing support among grass- 
roots community members. The marriage struggle has evoked a wave of 
activism not seen since the days of ACT UP and Queer Nation organiza- 
tions in the late 1980s and early 1990s. Thousands of LGBT and allied ac- 
tivists have lobbied, protested, knocked on doors, and rallied to educate 
the public and elected officials about the need for equal marriage rights. 
Activists cut across racial and ethnic lines—as do plaintiffs in the same-sex 
marriage lawsuits throughout the country. Despite the lesbian feminist, 
antimarriage stance that dominated the LGBT movement during the 1970s 
and 1980s, the majority of same-sex couples who have married in Massa- 


chusetts are lesbians. Victoria Brownworth writes: 


It doesn’t matter what you think about same-sex marriage—whether 
you think marriage is a patriarchal institution queers should eschew or 
you think we should all tie the knot—queers deserve access to the privi- 
lege of marriage. If straight people can get married on a whim, lesbians 
should be able to get married after 52 years of being partnered. It’s called 
equality. 18 
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THE STRUGGLE OVER MARRIAGE EQUALITY AND 
THE BROADER CONTEXT OF LGBT FAMILY POLICY 


The debate over whether or not same-sex couples should be able to access 
the benefits and protections of marriage emerged within the LGBT com- 
munity in the late 1980s. However, gay and lesbian couples in the United 
States have been suing for the right to marry since 1971. Marriage for gay 
couples emerged as a national political issue during the 1992 presidential 
campaign. Following gay couples’ successes in the Hawaii courts starting 
in 1993, religious conservative activists and politicians seized on the issue, 
making it a central domestic issue during the 1996 presidential campaign. 
Dozens of state legislatures passed anti-gay marriage laws, as did Congress. 
By the mid-2000s, forty states had passed such laws; several passed both an 
anti-gay marriage law and other laws or state constitutional amendments 
banning other forms of partner protection for same-sex couples. Anti-gay 
marriage politics have emerged as central in the 2000 Republican presiden- 
tial primary and in the 2004 primaries and general election. It is likely that 
anti-gay marriage laws and ballot questions will continue to advance in 
states across the country through the latter half of the decade. 

Within the context of debating gay couples’ right to legally marry, many 
false claims have been made about gay and lesbian parenting, nondiscrimi- 
nation laws, and other issues. This is because those groups driving opposi- 
tion to marriage also oppose any form of legal equality for same-sex couples 
and LGBT people, including nondiscrimination laws and safe schools pro- 
grams. Several of the half dozen anti-gay parenting laws currently on the 
books were passed in the context of debates over civil unions in 2000 and 
marriage in 2003-4. Other states have also considered anti-gay parenting 
legislation but not passed such laws. Anti-gay marriage activists make false 
and inflammatory claims that hurt all LGBT people, even if they do not 
result in the passage of anti-gay policies. Also, in supporting the anti-gay 
politics of the anti-gay marriage movement, voters also indirectly support 
the broader reactionary agenda of the Christian right in this country, such 
as its efforts to collapse the separation of church and state. 

A majority of American voters in 2004 supported either civil unions (35 
percent) or marriage (25 percent) for same-sex couples. Yet in most states 
and at the national level, there is majority opposition to marriage equality. 
Still, the level of popular support for marriage equality has grown signifi- 


cantly since the question was first asked in the late 1980s. 
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Massachusetts’ highest court ruled in 2004 that denying gay couples the 
right to marry violates that state’s constitutional guarantees of equality and 
due process. It is our view that the Massachusetts court was correct and that 
the denial of marriage rights to gay couples in most of the United States 
violates these provisions not only in state constitutions but in the U.S. Con- 
stitution as well. We believe that all people deserve what the Constitution 
terms as the “equal protection of the laws,” not just those who are members 
of majority groups or those groups that can win a popularity contest. In our 
view, anti-gay ballot questions—in which the rights of a stigmatized minor- 
ity are granted or withheld by a majority vote in a secret ballot—represent 
the majority tyranny about which founding father James Madison warned. 1° 
The Bill of Rights, the separation of powers, and an independent judiciary 
were created in large part to prevent such abuses. Therefore, anti-gay bal- 
lot campaigns are fundamentally un-American. 

Access to civil marriage has the potential to benefit many LGBT families. 
By granting gay and lesbian couples full legal equality, states can send a mes- 
sage that LGBT people are full citizens, deserving of the same treatment 
by our government “of the people, by the people, for the people.” Gay men 
and lesbians who married would be able to acquire a degree of recognition 
and economic security that is currently unavailable to them. They would no 
longer confront massive discrimination over issues ranging from hospital vis- 
itation rights to Social Security survivors benefits. Binational couples would 
be able to utilize immigration benefits to sponsor their spouses for perma- 
nent residency or citizenship. The situation of LGBT families with children 
would improve tremendously, as the children would be guaranteed a legal 
relationship with both of their parents—during their parent’s marriage as 
well as in the event of a breakup. In the event of the death of their biological 
parent, children in these families would be guaranteed a right to maintain a 
relationship with their surviving parent. 

Access to the benefits of civil marriage would be particularly advanta- 
geous for low-income families. As we noted in chapter 4, low-income LGBT 
couples are frequently unable to afford to piece together legal protections 
for their families—protections ranging from second-parent adoption to 
domestic partner health benefits. Other LGBT parents living in states that 
do not currently permit second-parent adoption would also find access to 
marriage tremendously helpful as a means to enhance their family’s security. 

Most same-sex couples raising children are lesbian couples, and a dis- 


proportionate percentage of these are lesbian couples of color. Due to the 
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racial demographics of income, wealth, and poverty in the United States, 
black and Latino same-sex couples are more likely to be poor and less likely 
to own the home they live in. This is also likely to be true of Native Amer- 
ican same-sex couples. In fact, people of color, low-income people, and 
immigrants within the LGBT community, particularly those raising chil- 
dren, have the most to gain from the ability to access the institution of civil 
marriage. As such, the fight for marriage equality is not just a matter of 
basic human rights; it also represents, in the United States at least, a matter 
of racial, economic, and social justice. 

It is also entirely feasible that many more LGBT families would benefit 
if public policies concerning the family were divorced from marriage. If 
the state offered support to all caring relationships rather than to married 
families alone, lesbians and gay men would benefit—as would single-parent 
households and other families structured in ways that diverge from hetero- 
normativity. Under such circumstances, for instance, lesbian and gay 
couples—whose marital status currently prevents them from jointly adopt- 
ing children in most states—could conceivably embark on joint adoption 
regardless of their marital status and know that they would receive state 
recognition and support for doing so. Lesbian and gay households where 
more than two adults hold parenting roles could also find state support for 
their families. 

Yet in the current political context, in which Massachusetts same-sex 
couples have already won marriage rights and in which same-sex couples in 
other states are suing for the right to marry, it is hard to imagine the LGBT 
movement forsaking the policy goal of marriage—especially when the right 
wing uses the issue of marriage to incite homophobia for political purposes. 
For the sake of those within the LGBT community who aspire toward mar- 
riage equality, same-sex marriage must remain on the movement’ political 
agenda. For the sake of our whole community, we must counter the rheto- 
ric of the Right and demonstrate the inherent dignity and worth of LGBT 
families. 

At the same time, pursuing same-sex marriage as a policy goal does not 
preclude the movement from working toward a more far-reaching vision, 
one that entails transforming society’s oppressive structures to bring about 
a more equitable distribution of power, rights, and benefits. For a progres- 
sively focused LGBT politics, a focus on same-sex marriage cannot be the 
whole story or even the end of the story. Access to the institution of civil 


marriage will not end anti-gay bias, which is deeply rooted in American 
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culture as well as in cultures across the globe. It will not end ant-LGBT 
discrimination or hate violence. As many of the arguments in this book have 
made clear, while same-sex marriage rights will create a measure of formal 
equality for many LGBT people, structural inequalities will nevertheless 
continue to disempower many of the LGBT community’s most marginal- 
ized members and detrimentally affect their lives. “We’ve done nothing to 
talk about my right to walk down the street,” says a black gay man, adding, 
“Gay marriage does none of that.”?° 

We need to make it safe for every LGBT person to walk down the street. 
Protecting our families entails more than marriage rights. It involves grap- 
pling with hard issues ranging from domestic violence prevention to wel- 
fare reform and a renewed commitment to eradicating racial disparities in 
poverty and wealth. It means actively forging coalitions with members of 
other nonnormative, marginalized communities to challenge the oppressive 
structures that affect us all. The voices of the LGBT community speak to a 
wide range of priorities and reiterate the imperative to fight on all fronts for 
social and economic justice. Even when we have won the right to marry, this 


important and utterly necessary work will barely have begun. 
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